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STATEMENT

In 1935 and for many years prior thereto appellee

operated a fleet of passenger and freight steamers from

Seattle to Alaskan ports (Ex. No. 1, Ex. No. 3; Ap. 459-61).

Its executive offices were in Seattle. T. B. Wilson,

Vice President and General Manager, was the active execu-

tive head of the company; his assistant (McKinstry) had

* Appellant United States of America filed a separate brief on appeal, in which
but one point was considered, namely, the "officering" of the Denali. References
in this brief to "appellants' brief" will refer to the brief filled by Pacific Coast Coal
Company, et al, unless otherwise stated.



full executive authority during Wilson's absence (Ap. 492).

Subject to general supervision of the Executive Department

various duties were delegated to departmental heads: main-

tenance and repair, E. M. Murphy, Superintendent; traffic,

L. W. Baker, Manager; transportation, F. B. Tracy,

General Agent; auditing, W.. T. Ford; purchasing, W. B.

Sprague, (Ap. 481-7). The heads of departments reported

direct to Mr. Wilson (Ap. 489). The duties of Mr. Mur-

phy (outlined in Ex. No. 7) were generally ''to maintain the

ships and property, repair the ships, keep them seaworthy

and ready to operate" (Ap. 482). Mr. Baker's duties were

confined to traffic
—

''securing business, both passenger and

freight" (Ap. 486). Mr. Tracy (deceased before trial) had

charge of loading and unloading and selection of deck per-

sonnel (Ap. 488).

Appellee's operations are very seasonable (Ap. 467-9).

In 1935 its fleet consisted of 19 passenger and freight ves-

sels (Ex. No. 3, Ap. 470). From late October to March it

operates a weekly passenger service to the principal South-

eastern and Southwestern ports on regular printed schedules

(Ex. No. 2, Ap. 463-4) and in addition, operates such "ir-

regular" freighters as cargo offerings warrant. This "winter"

service is furnished by 4 or 5 vessels (Ap. 480). During

this period the balance of its fleet is laid up at appellee's

West Seattle Yard, where the licensed officers are furnished

employment so as to be available during the "peak" season

(Ap. 481). This yard, which appellants refer to as the

"boneyard" (apparently with the thought that the word,

coined by them, by repetition throughout their brief, might

have some psychological effect), is, in fact, a modern lay-up

and repair plant, with all facilities for taking care of annual

maintenance and repairs to the fleet during the winter lay-up

period (Ap. 12 76-7). During the lay-up period appellee's

vessels were put through their annual United States Steam-

boat Inspection and obtained their new certificates of sea-



worthiness (Ap. 492-3, 1297-8). Mr. Murphy, Superinten-

dent of Maintenance, was in charge of this yard and was

responsible for maintenance, repairs and seaworthiness of all

vessels of the fleet (Ap. 482, 1273, 1279). Murphy was an

electrical and mechanical engineer (Ap. 1285). His com-

petency is not questioned. He was not a compass adjuster

nor a navigator (Ap. 1396-7).

Appellee's summer tourist travel commences in May and

terminates in August (Ap. 469) and is handled by passenger

vessels on regular printed schedules (Ex. No. 2). Its sum-

mer passenger service to Bering Sea ports is likewise on

regular printed schedules (Ex. No. 2).

Appellee's freight vessels were operated primarily in ser-

vicing the fisheries business (Ap. 468) ; they were on no

iixed schedules and were placed in operation only when ad-

vance freight bookings warranted (Ap. 491, 1010-11). This

was determined primarily by the Traffic Manager, with a

recommendation to the Executive Department as to the type

of freighter to be placed in commission, based on character,

amount and destination of freight booked (Ap. 491-2, 1010-

11). The Executive Department then

—

''* * * took up the question with Mr. Murphy, Su-

perintendent of Maintenance, to develop with him if

the ship recommended by the traffic manager was ready,

seaworthy and available to go to sea. If so my office

then issued a letter of instruction to all the departments
concerned advising that such and such a ship would
break out of the West Seattle yard * * * and would be
placed on berth for loading and sailing to such and such
points or ports." (Ap. 491-2).

Commencing in March appellee's freight steamers are

from time to time placed in commission as northbound

freight offerings are booked by the Traffic Department, and
are posted for a ''tentative" sailing date. These vessels serve

both regular and ''irregular" (canneries, salteries, mining)



ports. From May until October appellee's entire fleet is

usually in commission. During this ^'peak" season appellee's

offshore (ship) personnel varies from 1,000 to 1,200 men,

and its shore staff approximates 500 persons (Ap. 478, 486).

It had been appellee's uniform practice for many years

prior to 1935 to employ a professional compass adjuster to

overhaul and compensate compasses and prepare a Deviation

Card in the case (a) of a newly purchased ship, (b) of a

rebuilt ship, and (c) following any major structural repairs

(Ap. 1295). When compasses had been once ''compensat-

ed" (that is, compass magnets changed and deviations re-

duced to a minimum) Murphy delegated to each Shipmas-

ter, under express oral instructions, the sole duty of checking

his compasses on all possible headings, prior to loading deck

cargo, to determine the mechanical and magnetic condition

of his compasses and report to Murphy whether a compass

compensation by a shore compass adjuster was necessary or

desired (Ap. 1292, 1296, 1348, 1356, 1378, 1392, 1396). No
request by a Master for compass compensation by a shore

compass adjuster had ever been refused by Murphy (Ap.

1313).

Each Shipmaster was further instructed to "swing" his

ship, after deck cargo was loaded, to determine definitely

actual deviations, if any, caused by magnetic influence of

deck cargo (Ap. 1325, 1343).

The District Court held that the "delegation to the Mas-

ter of the express duty of checking his compasses to ascer-

tain their magnetic and mechanical condition" was in ac-

cordance with "the usual, customary, and safe practice" and

that this duty the Master was qualified and competent to

perform" (Ap. 5452-3-4, Appendix 5, 20). This is not dis-

puted by appellants.

To the Master was further delegated the duty of examin-

ing his charts and navigation instruments before each voyage

and making out a requisition for any repairs or new charts



or equipment required for the voyage (Ap. 1283, 1292).

Each Shipmaster was ordered to make out a ''voyage requisi-

tion" at the completion of each voyage covering any repairs

or adjustments (including compasses) deemed necessary

(Ap. 1292) and to make out a ''lay-up requisition" at the

end of the season covering repairs or adjustments (includ-

ing compasses) deemed necessary (Ap. 1282, 1287). These

"lay-up" repairs were made during the winter lay-up period

(Ap. 1293).

The Denali (2,163 net tons) was purchased by appellee

in 1926 after inspection by Mr. Murphy (Ap. 1276) and

was thereafter operated by it as an "irregular" freighter in

the Alaska trade, laying up at the West Seattle yard during

the "winter" season. Her compasses were compensated by
a professional compass adjuster and a new deviation card

furnished on July 21, 1933. She operated during the "peak"

season of 1933; laid up at West Seattle during the "winter"

season of 1933-4; operated during the "peak" season of

1934 and laid up at West Seattle on December 31, 1934.

No major repairs were made to the Denali during the "lay-

up" period of 1933-4 or 1934-5 (Ap. 1315). The Denali's

compasses were in good condition when she completed her

1934 season (Ap. 780, 1293) and no request was made by
her Master for any repairs to or compensation of her com-

passes (Ap. 1313).

While the Denali was laid up during the 1934-5 season

"I don't remember whether her heading was north or—was
northerly or southerly" (Ap. 1318) and she was shifted

"quite often because there are other boats coming in and

out of the yard at various times" (Ap. 1320). During this

period she made at least three trips away from West Seattle

under her own power—and lay on the drydock for 24 hours

on a S S E heading (Ap. 1319-20, 5053, 5252).

It was the duty of the Master in charge of the Denali
on those trips to report any excessive deviations of or de-



fects in the compasses ; no such report was made as the com-

passes were found to be in good condition (Ap. 1322, 5055,

5056).

During the latter part of January, 1935, the Denali

was inspected by Local United States Inspectors and a new

seaworthy certificate (Ex. No. 8) was issued under date of

January 31, 1935, at which time she was ''fit in all respects

and seaworthy" (U. S. Local Inspector Robinson, Ap. 802,

817). United States Local Inspector Kelly examined her

compasses and found them in good magnetic and mechanical

condition, and no repairs or compensation were ordered (Ap.

819).

On May 1, 1935, Baker of the Traffic Department, ad-

dressed a memo to Mr. Wilson (Ex. No. 10) that it would

be necessary to schedule the Denali ''for regular and irreg-

ular" ports of call. In Wilson's absence McKinstry con-

ferred with Murphy and was advised that the Denali

would be ready for loading on approximately the date men-

tioned (May 13th) (Ap. 581, 1316) ; McKinstry then issued

a circular to all department heads (Ex. No. 11) fixing the

vessel for tentative sailing on May 15th. Subsequent to May
1st additional cargo was booked (Ap. 1013).

Tracy notified Captain Healy of his assignment to the

Denali about May 3rd; the balance of the deck crew was

selected within a week thereafter (Ap. 1509, 1510) and

ordered to report on board at West Seattle at 6:00 A. M.

on May 13th. The Denali's Certificate of Inspection pro-

vided for a crew (deck officers) of 1 Master, 3 Mates and

optional
—"one Pilot may be carried when desired." On the

voyage in question appellee employed and placed aboard

said vessel 1 Master, 3 Mates and 1 Pilot-Mate.

In compliance with usual custom and express instruc-

tions, when the Denali was placed in commission on the

early morning of May 13, 1935, the Master and Second

Officer (or second mate) examined the compasses for me-



chanical defects (Ap. 1514, 1515) and found no bubbles;

the compass cards were clean and working properly and the

compasses 'forked free in the gimbals" (Ap. 2205, 2206,

2329).

While lying at West Seattle yard on a heading W^ N W
cross bearings were taken on two landmarks. During the

period of loading in Seattle Harbor the Denali ran the fol-

lowing courses: West Seattle to Arden Salt Dock—course

N E X N ^ N; Arden Salt Dock to Pier 40—course W x N
^ N; Pier 40 to American Can Dock—course E x S. Each

of these courses was laid out on the chart by the Master;

compasses checked and courses run true. While lying along-

side these loading berths the ship's compasses were checked

with known magnetic headings of each dock: Arden Salt

Dock—^heading E N E ; Pier 40—heading N N W ; American

Can Dock—heading E N E.

On each of the above courses and headings (3 in

the N W quadrant of the compass, 2 in the N E quadrant

and 1 in the S E quadrant) there was less than 1° deviation

on the standard compass (Ap. 1538-40-43). The Denali's

Master (Healy), following the above checks of his com-

passes, and while the vessel was alongside American Can
Dock, reported to Murphy that he had checked his com-

passes; that they were in good condition; that no ^'compen-

sation" by a shore adjuster was necessary or desired (Ap.

1323, 1546, 1547).

During the further period of loading the Master, in the

same manner, checked his compasses on the following courses

and headings:

American Can Dock to Pacific Coast Coal Bunkers
—course S E x E ; Magnetic heading. Pacific Coast Coal
Bunkers W S W (in addition a bearing was taken while

alongside this dock) ; Pacific Coast Coal Bunkers to

General Petroleum Dock S S E ; General Petroleum to

Colman Tower, Pier 2 (Appellee's Terminal) E N E.
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No deviation of the standard compass in excess of l"" was

found on any of these courses or headings (Ap. 1547-49-50-

51, 2205) which indicated to the Master ''that the com-

passes were in excellent shape" (Ap. 1549, 1551).

While alongside Pier 2, a "usual" deck cargo (Ap. 2651)

was loaded on the forward well deck; it was anticipated

that this cargo might have some magnetic influence on the

compasses and cause deviations—particularly on the steer-

ing compass, which was closer to the deck cargo (Ap. 1556,

3042, 3092, 5181). For this reason Shipmasters were order-

ed in all cases to swing ship, take azimuths and determine

actual deviations after deck cargo had been loaded (Ap.

1325).

The various checks made by the Master during loading

—but prior to loading deck cargo—were for the purpose of

determining magnetic conditions of the compasses and par-

ticularly whether any compensation by a shore compass ad-

juster was necessary or desired (Ap. 1295, 1535, 1546,

1547). Compensation, by a compass adjuster, of the com-

passes prior to loading deck cargo would not have affected

the Master's duty to swing ship and determine actual devia-

tions ajter loading deck cargo (Ap. 1325, 1343). A ship's

compass is never ''compensated" ajter loading magnetic deck

cargo, as it would be out of adjustment as soon as the deck

cargo was discharged in Alaska, without opportunity of hav-

ing it again compensated (Ap. 1362). The Master must be

governed in his navigation by the azimuths taken and de-

viations, if any, found by swinging ship with deck cargo on

board (Ap. 1349).

The District Court stated:

"It was further proved that deck cargo of magnetic

material such as that carried by the Denali and usually

carried by Alaska vessels was expected to have some

magnetic effect on the ship's compasses and that the



common and safe practice was to swing ship and take

azimuths after the magnetic cargo was loaded to de-

termine accurately the extent of compass deviations

caused by that cargo, and thereafter to make proper

allowance for that known deviation during the voyage,

all of which was done in this case; that the making of

that deviation allowance during navigation was all that

was necessary or proper, and that it was not proper or

safe practice to compensate the compasses while affected

by magnetic cargo because after discharge of that cargo

the compasses would then be out of adjustment." (Ap.

5468, 6569, Appendix 5.)

The vessel left Pier 2 the early morning of May 16, 1935,

and proceeded to a position off West Point for the purpose

of loading additional underdeck cargo of powder. There she

was met by two wooden diesel boats, one of which was

moored alongside No. 2 hatch on the starboard side and one

alongside the after well deck on the starboard side (Ap.

2129, 2337). While so engaged the ship was swung from a

heading of W S W to a heading of N E. The Captain and

Second Mate each separately took azimuths of the sun on

14 headings between these two points, being all of the head-

ings upon which the vessel would operate on her northbound

trip, with the deck cargo on board (Ap. 1557, 2209, 2615).

After the ship had been so swung the Captain and Second

Mate each separately worked out their azimuths from ap-

propriate tables and upon comparison found that they were

practically identical and the same were entered in the azi-

muth or compass book for their guidance on the voyage (Ap.

1558, 1559, 2210). While the ship was being swung off West

Point the Chief Officer was on deck supervising the loading

(Ap. 2130); the Third Mate was handling the telegraph

(Ap. 2335, 2615) and Quartermaster Scanlon was at the

wheel (Ap. 2613). The Third Mate verified that the azi-

muths and the deviations determined therefrom by the Mas-

ter and Second Mate were properly entered in the azimuth
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or compass book (Ap. 2336). These azimuths of course were

taken from the standard compass and definitely established

that from W S W to N the deviations of that compass were

magnetic within less than half a degree. From N N E the

deviations increased slightly with a maximum of 2° on N E.

A comparison of these results with the Deviation Card pre-

pared by the shore adjuster (Thompson) on July 21, 1933

(Ex. No. 64), shows practically an identical magnetic con-

dition of the standard compass, and that said compass was

not appreciably affected by the magnetic cargo loaded on

the forward deck (Ap. 1566, 3041).

In referring to the foregoing testimony the District

Court stated:

''The foregoing was established by positive testi-

mony related in open court by witnesses who had per-

sonal knowledge or an opportunity for personal knowl-

edge of the actual condition of the compasses and facts

about which they testified and no witness having such

knowledge appeared to deny or question that positive

proof." (Ap. 5467, Appendix 4.)

As the vessel proceeded on her voyage her compasses

were frequently checked by taking azimuths every watch

and by running compass courses and taking cross bearings

on known points to determine the vessel's position (Ap.

1565, 2213). On every change of course, the new course was

laid out on the chart and set by the standard compass,

which was then checked with the steering compass (Ap.

1841, 1842). Throughout the 16th and 17th and until mid-

night of the 18th of May, the vessel ran her courses true

and no unusual deviation of the compasses was noted:

''The Denali's navigators and watch officers expe-

rienced no difficulty with the compasses nor with the

making good of any of the vessel's courses before the

one she was trying to make when the stranding oc-

curred." (District Court, Ap. 5469, Appendix 5.)
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The steering (pilot house) compass, being closer to mag-

netic deck cargo will naturally show larger deviations than

the standard compass—this magnetic influence being maxi-

mum on east and west courses and minimum on north and

south courses (Ap. 3315, 3317). The azimuths taken off

West Point established that the standard compass was prac-

tically magnetic, and not affected by the deck cargo. Com-

parison of courses run during the voyage (May 16th, 17th

and 18th, log book Ex. A-4) shows that the steering com-

pass varied from >^ to ^ of a point from the standard com-

pass—the maximum variations up to ^ of a point being on

westerly courses, and the minimum variation (zero) being

on northerly courses, a result to be expected from magnetic

influence of deck cargo but scientifically impossible from re-

tentive magnetism in the ship's structure (Ap. 5177, 5178,

5185, 5188, 5189, 5190).

The Master and Second Mate were on watch the evening

of May 18th; at 10:49 P. M. the Second Mate took a four

point bow bearing of Triple Island Light ; the Quartermaster

took the taffrail log reading and it was entered in the deck

log (Ex. No. A-4). The Master and Second Mate were re-

lieved at midnight by Pilot Obert and Third Mate Lawton.

At 12 :06 A. M. (May 19th) the Third Mate took the abeam
bearing off Triple Island Light; the Quartermaster again

took the taffrail log reading which indicated a distance of

10^ miles off the Hght. Before going off watch the Master

laid out a course (on Chart H. O. 2828) from abeam of

Triple Island Light (on the assumption that the vessel would

be approximately 10>4 miles off when abeam) of N x W ^
W as the midchannel course through Caamano Passage (Ap.

1762) ; before going off watch he told the Pilot, who relieved

him, that "he would probably have to haul her to the right

as he got farther along." The Pilot (Obert) had had over

thirty years' experience in navigating and piloting these

waters and from his knowledge of local conditions, based
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upon actual experience^ he expected a westerly set of the

tide from a point abeam of Triple Island to the entrance

of Caamano Passage, and therefore set a course N % W, be-

ing ^ of a point to the eastward of the midchannel course

of N X W ^ W indicated by the Master. The magnetic

course set by the Pilot (on an assumption of a 10^ miles

fix off Triple Island) would have set the Denali squarely

on Dundas Island unless she was in fact set to the westerly

by tidal currents, as anticipated by the Pilot. The sole pur-

pose of setting a course ^ of a point to the eastward of the

course expected to be made good was to offset a westerly

set of the tidal currents which the Pilot anticipated (Ap.

1903), (Decision District Court, Appendix 14).

While proceeding on this base magnetic course of N ^
W the Third Mate took a bearing of Triple Island Light,

which came abeam (on the new course) at 1:00 A. M. As

the vessel proceeded on this course the Pilot and his co-

watch officer attempted to ''pick up" Prince Lebo Island,

which is a well known landmark in that locality; they were

unable to pick up this landmark but could make out the high

mountains of Dundas Island broad on the starboard bow,

and could see the loom of Zayas Island ahead (Ap. 1908,

1909, 2351). They then knew that from some cause, which,

they assumed to be the westerly set of the tidal current (Ap.

1910) the vessel had been set too far to the westward.

At about 1:30 A. M. the Pilot could distinguish Dundas

Island broad on his starboard and the loom of Zayas Island

practically ahead (Ap. 1911), and realized that he had been

set far to the westward of the midchannel course which he

expected to make good (Ap. 1911, 1912). From this time

until the vessel stranded, the Pilot was leaning out of the

pilot house window in an effort to pick up landmarks, and

was navigating solely "by pilot's eye" without regard to the

compasses or compass course (Ap. 1914, 2368, 2369, 2564).

In an effort to regain his midchannel position the Pilot gave
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the Quartermaster at the wheel several helm orders

—

y^ oi

a point to starboard; another, Ys of a point to starboard;

^ of a point to starboard, and another >^ of a point to star-

board. After each of these helm orders had been executed

by the helmsman, within a few minutes the Pilot and his

watch officer could see that the ship had been again set to

the westward so that she was heading for Zayas Island. Ap.

2352, 2359, 2563). In addition, they could feel the effect of

the strong tide setting the vessel to the westward (Ap. 1910,

2356).

Some 20 minutes later the Pilot ordered the helmsman

% of a point to starboard in an effort to get back into mid-

channel, and while on this last heading he ordered his watch

officer to take a bearing off the rock at the south end of

Zayas Island, which was done, and entry made in the log

book at 2 :37. The vessel at this time was on a course N % E
and it appeared to her watch officers that she was then head-

ed in midchannel (Ap. 2566, 2567). About the time this bear-

ing was taken, or shortly prior thereto, the Pilot picked up

Tree Point Light bearing 1 to 1^ points off his port bow,

and felt reassured that he was clear of the reef (Ap. 1912).

At 2 : 44 A. M. the vessel stranded on a reef off Zayas Island.

The Master and Chief Officer (First Mate) came on deck

i immediately ^and it appeared to them that the vessel was

headed in midchannel (Ap. 1573, 2132, 2233; see Ex. No.

69-G, as to angle of vessel's head with reference to Caamano
Passage). The Master therefore ordered the Chief Officer

to take a bearing to determine accurately their position.

The ship's head at this time by both the steering and stand-

ard compasses was N >4 E (Ap. 1704, 1705, 1713, 2134,

2234). The Chief Officer took a bearing on Tree Point Light,

with a Hanson Bearing Board, showing it to bear a point

and a half to port (Ap. 2134) ; this was confirmed by a bear-

ing taken by the Second Officer on the standard compass

(Ap. 2233, 2234). The Trial Court in this connection found:
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'That Pilot Obert and Third Mate Lawton * * *

were experienced navigators of the waters of and ad-

jacent to Caamano Passage and from their previous ex-

perience in navigating said waters they expected that

the Denali would be affected by a westerly set of the

tidal currents, particularly in navigating the waters

from a point abeam of Triple Island to the entrance of

Caamano Passage, and by reason thereof when the

Denali was abeam of Triple Island and a new course

was set by her navigating officers for the entrance to

Caamano Passage, they made an allowance of three-

eighths of a point to the eastward of the course they

expected to make good; that said allowance was made
for the sole purpose of offsetting and allowing for the

anticipated effect upon the vessel of a westerly set of

tidal currents in said waters; that in fact on the night

of May 18-19, 1935, the tidal currents in Hecate

Straits, particularly from a point abeam of Triple Island

to the entrance of Caamano Passage, were of unusual

force and much greater than was anticipated, expected

or allowed for by the navigating officers of the Denali
from their previous experience in said waters, which

unusual westerly set of the tidal currents began an ap-

preciable time before the stranding, and as a result the

Denali was set more to the westerly than her navigat-

ing officers anticipated, expected or allowed for. That
the direction, force and time of commencement of tidal

currents in the waters south of Caamano Passage to a

point abeam of Triple Island are variable, uncertain,

and not predictable; that the Pilot and Third Mate of

the Denali by reason of their previous experience in

these waters and by visual sight of shore objects knew,

or should have known, of the vessel's increasing danger

by reason of the vessel being set farther to the west-

ward by reason of the unusual tidal currents, and they

should have taken proper precautions to get the vessel

back into a safe position for navigating through Caam-
ano Passage, which they did not do. Although Pilot

Obert put the vessel's head to starboard several times

after knowing that the vessel was being set to the west-

ward by strong and unusual currents, he observed a
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considerable time before the stranding that these meas-

ures were not effectually placing the vessel back on her

course * * *." (Finding XI; Ap. 5458, 5459, 5460; Ap-

pendix 25.)

The Master testified that immediately after the strand-

ing the weather was fine, a little haze hanging over Dundas

Island; Zayas Island was clear, and Tree Point Light was

visible some 14 miles ahead (Ap. 1573). That after taking

soundings and determining that the vessel was taking water

rapidly the lifeboats were lowered and the passengers re-

moved from the ship; that he gave the Purser (who left in

the first boat) the vessel's deck log to be delivered to Mr.

Murphy upon his return to Seattle (Ap. 1574). The Master,

First Mate and Third Mate remained aboard the stranded

vessel until 10:00 A. M. (Ap. 1577) at which time the

weather was rough. All the charts, compasses and navigation

instruments were put in a Hfeboat in which the Master, First

Mate and Third Mate left the ship (Ap. 1578). When the

hfeboat arrived alongside the United States Coast Guard

vessel Cyane the weather was extremely rough and the

officers of the Cyane put the lifeboat astern and she there-

after was swamped and was cast adrift, as a result of which

the charts, compasses, etc., were lost (Ap. 1580). This is

confirmed by Third Mate Lawton (Ap. 2396), and is also

confirmed by First Mate Cleasby (Ap. 2136, 2137). The

Third Mate, while attempting to land the Denali's gear

from this lifeboat to the Cyane was ordered by an officer of

the Cyane to get out of the lifeboat "and while waiting for

the lifeboat to come up level with the Cyane I grabbed for

this bundle of charts but only succeeded in getting one of

them" (Ap. 2395).

The statement on page 7 of appellants' brief that the

shipowner "failed to comply with formal demand to produce

other important records of said vessel for the voyage, with-

out supplying any satisfactory excuse" is not sustained by
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any evidence. The appellee produced the deck log (Ex. No.

A-4) which the Master had handed the Purser and the one

chart C & G S 8102 (Ex. No. A-10), which was saved by the

Third Mate; the record is entirely clear that the azimuth

book, deviation cards, other charts and navigating instru-

ments were lost.

Following the trial, which lasted some ten and a half

weeks, the case was submitted on oral arguments supple-

mented by written briefs, and the Court's Decision was ren-

dered on March 31, 1938, and Findings and Conclusions

were filed and Final Decree enteredon April 25, 1938. Copies

of the Decision and Findings are printed in the Appendix

hereto for ready reference.

In its Decision the Trial Court found that at the incep-

tion of the voyage the steamship Denali was in all respects

seaworthy, properly manned and equipped, and

—

"* * * that the stranding of the Denali and the

resulting total loss of the vessel and her cargo were due

solely to fault in her navigation; * * *"

and
a* ^ ^ that her owner is entitled to exemption and

exoneration from all liability for the loss of cargo, as

provided by Section 3 of the Harter Act." (Ap. 5481,

Appendix 27; Finding No. X, Ap. 5457, 5457; Appen-

dix 27; Conclusion of Law No. 1, Ap. 5460; Appen-

dix 27.)

Final Decree was entered April 25, 1938; appellants

(claimants below). Pacific Coast Coal Company, et al, and

United States of America, have appealed; the other claim-

ants below have not appealed.

ARGUMENT—INTRODUCTORY

I. Weight to be Given District Court's Decision

This case was on trial below for ten and a half weeks.

All material witnesses (sixty in number) gave their evidence

I
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in Court before the District Judge—five witnesses (crew of

the U. S. Coast Guard vessel Cyane) testified by deposition

(their evidence is not material on this appeal). The record

is voluminous (12 volumes—5,603 pages)—the factual evi-

dence is not in conflict (Decision below Ap. 5467-5470, Ap-

pendix 6).

Under the well settled rule, often announced and con-

sistently followed by this Court, the Decision of the District

Court is entitled to great weight and will not be reversed

unless clearly against the weight of the evidence.

u>jc jjc * ^]^g decision of the District Judge, who had the

opportunity to see the witnesses and judge their ap-

pearance, manner, and credibility, will not be reversed,

unless it clearly appears to be against the weight of the

evidence." {The Hardy, (CCA 9th, per Circuit Judge
Gilbert) 229 Fed. 985.)

The latest expression of the rule is found in The Catalina,

(1938) 95 Fed. (2d) 283, where this Court (speaking

through Circuit Judge Denman) stated:

''While this admiralty appeal is a trial de novo, the

presumption in favor of the findings of the District

Court is at its strongest, since the trial judge heard all

the witnesses, save one, and his deposition clearly sus-

tains those heard."

In commenting upon the "appearance, manner and cred-

ibility" of the witnesses who appeared before him the

District Judge stated in his Decision:

''The trial was a long one consuming about 32 trial

days; many witnesses were called and testified; the

transcript of the trial record comprises about 4500 type-

written pages; but on the whole I have never seen more
honest, frank or candid witnesses than those at this

trial." (Ap. 5479.)
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II. Statement of Proceedings—Issues Raised

The Petition (Ap. 50) sets forth '^facts and circum-

stances on which * * ^ Limitation of Liability is claimed"

(Supreme Court Admiralty Rule 51) by alleging seaworthi-

ness of the Denali at the commencement of the voyage;

that '4n some manner or from some cause or causes" un-

known to petitioner said vessel got off her course," stranded

and became a total loss (Ap. 51); that said stranding and

loss of the vessel and cargo '^occurred without the privity or

knowledge" of petitioner (appellee here) and that petitioner

desired to claim the benefits of the Limitation Statutes ( Ap.

57; 46 U. S. C. §§183 et seq, Appendix 33). These alle-

gations were sufficient to present the issue of appellee's right

to a limitation.

^^All the owner need show is that he is an owner,

that he or his ship has been sued for some 'act, matter

or thing, loss,' * * * and that this loss, if any, was 'done,

occasioned or incurred without the privity or knowl-

edge' of himself. When he does this, his right to limit

is established."

{The S. S. Hewitt, 284 Fed. 911, at 912.)

The Petition reserved the owner's right to contest its

liability to any extent (under Supreme Court Admiralty Rule

53) by alleging that said stranding and loss occurred with-

out negligence of itself, said vessel or crew (Ap. 52, 57). In

response to Monition Cargo Claimants (appellants here)

answered the Petition, denying the material allegations

thereof (Ap. 133, 134) thus placing in issue appellee's right

to limitation.

By separate pleading (Claim for Damages) appellants

alleged (as its cause of action, appellants' brief 2, 3, 4) de-

livery of cargo in good condition and nondelivery of same

at destination (Ap. 73, 74). Amplifying this pleading, in

answer to interrogatories, appellants alleged ''unseaworthi-
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ness" of the vessel in all respects (Ap. 331-2-3-4-5) includ-

ing compasses and charts. Under the Admiralty Rules, and

decided cases, appellants' claim for damages is considered as

an original libel.

''The proof required in support of the petition that

any liability incurred was 'without the privity or

knowledge of the petitioner, does not reach the subse-

quent issue of liability, as it relates only to the personal

negligence or conduct of the owners. * * *

"* * * I am satisfied, therefore, that the claim under

which proof of liability is to be presented * * * must be

treated as a pleading in the nature of libel, and must
set out 'the various allegations of facts upon which the

claimant relies in support of his suit,' * * *. The claim-

ant, though called into court by the monition to prove

any claim it may have, must prove that the damage
was caused by fault of petitioner's steamer, or fail of

recovery."

{In Re Davidson S.S. Co., 133 Fed. 411); Pere Mar-
quette, 203 Fed. 127; The Princess Sophia, 35 Fed.

(2d) 739.

Appellee, answering appellants' claim for damages, ad-

mitted delivery to it of said cargo for carriage by the

Denali—
^

"in accordance with the valid terms, conditions and
stipulations of a certain bill of lading then and there

signed and delivered"

—

to appellants, admitted that said vessel stranded and with

her cargo became a total loss; affirmatively alleged the Bill

of Lading Clauses (among others, exemption under the Har-

ter Act) ; that due diligence was exercised to make said ves-

sel "seaworthy" at the beginning of said voyage ( Ap. 250)

;

that said vessel was in fact seaworthy; in the alternative

that if any negligence of the vessel or her crew caused the

loss that

—
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^'such negligence consisted of faults and errors in the

navigation or in the management of said vessel"

—

within section 3 of the Harter Act (Act of February 13,

1893; Appendix 32).

III. Burden of Proof

The burden of proof on the issue of limitation is upon

appellee—on the issue of liability the burden of proof is

upon appellants. The S. S. Hewitt, 284 Fed. 911; The Calvert,

37 Fed. (2d) 355; The Rose Standish, 26 Fed. (2d) 480;

The Commonwealth, 31 Fed. (2d) 142.

In The M-H (296 Fed. 427, CCA. 2nd) Circuit Judge

Rogers stated at page 432:

''Upon the issue of neghgence, the claimant has

the affirmative {The Titanic, 225 Fed. 747, 748 * * *)

and if negligence is found the petitioner has the burden

of proof upon the further issue of the petitioner's priv-

ity and knowledge as was held by this court in Re
Reichert, 251 Fed. 214, * * *."

''If no liability exists there is nothing to limit, and

in a proceeding to limit liability, two duties are im-

posed on the court. The first is to ascertain whether any

liability exists. If it is found to exist, a second duty

arises, which is to ascertain whether the loss or damage
was occasioned or incurred without 'privity or knowl-

edge' of the owner of the ship. If no habihty is found

to exist, the absence of all liability is thereby decreed

and there the matter ends." (Italics ours.)

On the primary issue of liability, appellants make out a

prima facie case by alleging delivery of cargo in good con-

dition and nondelivery at destination; this required appellee

to go forward with the evidence.

"The burden lies upon every one to prove his cause

of action or affirmative defense, * * *. When, however,

it comes to the trial, he may often make out a prima
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facie case, as by a presumption of fact, which throws

the burden of explanation—that is, the burden of evi-

dence—on his adversary. But the burden of proof never

changes." {The JohnH. Starin, 191 Fed. 800.)

In a Harter Act case—no issue of Hmitation—this Court

in United States v. Los Angeles Soap Company, 83 Fed.

(2d) 875, said:

'The burden of showing that the damage to cargo

arose from one of the excepted causes is on the ship-

owner. * * *

''If, however, the shipowner brings himself within

the exceptions of the Harter Act or the bill of lading,

the burden rests upon the shipper to establish negli-

gence on the ship's part. * * *."

The Vallescura, 293 U. S. 296.

In The Suduffco, Z2> Fed. (2d) 775, the Court was deal-

ing with the case of total loss of the vessel and cargo result-

ing from entirely unknown causes. Claimants predicated

their cause upon alleged unseaworthiness; this burden was

not sustained. The Court, finding seaworthiness at the com-

mencement of the voyage, stated:

"The burden of proof was upon the claimants to

establish liability, and upon the petitioners to show that

they were without privity or knowledge of the facts

upon which liability is predicated. * * *."

Exoneration and limitation was granted.

IV. Limitation of Liability Statutes—Judicial

Construction

1. Liberal Construction

On the issue of limitation this Court has consistently

followed the rule of liberal construction laid down by the
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Supreme Court of the United States in the early case of

Moore v. American Transportation Co., 24 How. 1

—

''The act was designed to promote the building of

ships and to encourage persons engaged in the business

of navigation.

^'And in LaBourgogne, the court affirmed that the

law was to be administered in a spirit of fairness with

the view of giving to shipowners the full benefit of the

immunities intended to be secured by it for the encour-

agement it will afford to commercial operations."

Kitsap County Transportation Co. v, Harvey, (9th

CCA.) 15 Fed. (2d) 166;

American-Hawaiian Steamship Co. v. Pacific Steam-

ship Co., (9th CCA.) 41 Fed. (2d) 718;

The Princess Sophia, (9th CCA.) 61 Fed. 339.

2. ^^Privity or Knowledge''

The whole doctrine of limitation of liability ''presup-

poses a Hability which is to be limited." The S4-H, 296 Fed.

427.

If, therefore, liability on the part of the shipowner is

established by claimants the burden is upon the shipowner

to prove absence of privity or knowledge on his part of the

cause or causes of negligence creating such primary liability.

The Suduffco, 33 Fed. (2d) 775;

The El Sol, 45 Fed. (2d) 852.

As stated by this Court in American-Hawaiian S. S. Co.

V. Pacific S. S. Co., 41 Fed. (2d) 718—

"Some degree of actual knowledge or participation

must be brought home to the owner."

In La Bourgogne, 210 U. S. 95, the United States Su-

preme Court said:

"Mere negligence, pure and simple, in and of itself,

does not necessarily establish the existence on the part
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of the owner of the vessel of privity and knowledge

within the meaning of the statute."

In the case of Capitol Transportation Co. v. Cambria

Steel Co., 249 U. S. 334, the Court, speaking through Justice

Holmes, states at page 336:

''We very much appreciate the danger that the act

should be cut down from its intended effect by too easy

a finding of privity or knowledge on the part of owners,

as also by too liberal an attribution to them of contracts

as personally theirs. We are not disposed to press the

law in those directions further than the cases go."

3. Delegation of Duties to Competent Agents

In the case of The Maria (4th C.C.A.), 91 Fed. (2d)

819, the Court, in pointing out the distinction between Ha-

bility of the shipowner under the Limitation Act and under

the Harter Act stated:

''Ordinarily, when the owner seeks to prove an ab-

sence of privity or knowledge as to the unseaworthy
condition of a ship under the first mentioned statute, he

need only show that he has employed competent agents

to attend to the proper equipment of the vessel."

And this Court, in considering the question of the owner's

privity or knowledge of an alleged improper division of

watches aboard ship stated, in American-Hawaiian S. S. Co.

V. Pacific S. S. Co., 41 Fed. (2d) 718:

"And where the owner of a vessel has properly dele-

gated duties with respect to her management to a com-
petent person, and there is here no contention that the

master of the Admiral Fiske was not competent, some-
thing more is required in establishing knowledge and
privity as to violations of statutes or regulations than
mere negligence as to discovering whether or not those

duties have been properly carried out; some degree of

actual knowledge or participation must be brought home
to the owners."
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In the case before the Court, Murphy, Superintendent

of Maintenance, delegated to the Master the sole duty of

checking his compasses and determining their condition prior

to sailing—the said Superintendent not being a navigator

or compass adjuster.

This Court in Boston Marine Ins. Co. v. Metropolitan

Redwood Lbr, Co., 197 Fed. 703, said:

''But we cannot concede that an owner of a vessel,

in order to be entitled to limit his liability under the

statutes, must, before sending his vessel on her way,

acquaint himself with the science of navigation, or ac-

quire expert knowledge concerning his vessel, its equip-

ment, its machinery, or the necessary crew therefor."

The Annie Faxon, 75 Fed. 312;

In The Yungay, 58 Fed. (2d) 352, in passing upon the

question, in a limitation case, of whether an owner could

properly delegate to a shipmaster the sole duty of checking

and adjusting the ship's compasses, the Court stated:

''In my opinion, the duty here could be deputed.

The owner, who was not a navigator, was not ob-

liged to study the science of navigation or acquire ex-

pert knowledge concerning his vessel and equipment

before sending her out. It cannot be said that at his

own peril he left the adjustment of the compasses to

another. Boston Marine Ins. Co. v. Metropolitan Red-

wood Lumber Co., (CCA.) 197 F. 703, 709.

"* * * In short, the proof indicates that the owner

rested the duty of adjusting the compasses upon an

agent who was believed by him, not without reason,

to be competent to do the job. This being the case, the

owner is entitled to limit his liability for loss occasioned

by the agent's nonperformance of the duty laid upon

him."

In the case o/ The Maria, 91 Fed. ('2d) 819, it was held
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that the delegation to the Master of the duty of securing

proper charts and other navigational data would relieve the

shipowner under the limitation statute if he be without

actual privity or knowledge.

The Oritani, 40 Fed. (2d) 522.

4. Causation

Even though unseaworthiness be established, the further

burden rests upon the appellants of establishing a causal

connection between the alleged unseaworthiness and the re-

sulting loss.

''The burden of proof is upon the claimant to estab-

lish that the foundering of the vessel was due to unsea-

worthiness; that is to say, although the burden of prov-

ing seaworthiness is upon the petitioner, in the first in-

stance, even if the same be not established, it is still

necessary for claimant to prove a causal connection

between unseaworthiness and the foundering of the

barge. In short, claimant must show a causal connection

between wrong and damage in order to impose liability.

If unseaworthiness be shown to have been the cause,

or one of the causes, of the disaster, then the burden
shifts to the petitioner, who alleges limitation of Ha-

bility,. to establish that the unseaworthiness was with-

out privity or knowledge on its part. The 84-H (CCA.)
296 F. 427." {In Re Eastern Transportation Co. (The
Calvert) 37 Fed. (2d) 355 at 358.)

''To preclude limitation on the ground of privity or

knowledge it is not, in my opinion, sufficient merely to

prove that there was a failure in equipment inspection

or personnel to which the shipowner was privy or of

which he had knowledge. It must be shown that the fault

in equipment , inspection, or personnel actually contrib-

uted to the accident in respect of which the shipowner
seeks limitation,

"This is a practical world and an omission to which
a shipowner is privy, but which has not any causal con-
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nection with the damage for which claim is made, is

venial in the eyes of the law." {The El Sol, 45 Fed.

(2d) 852.) (Italics ours.)

Southern Pacific Co. v. United States, 72 Fed. (2d)

212;

The Princess Sophia, 35 Fed. (2d) 739;

Kitsap County Transp, Co. v. Harvey, 15 Fed. (2d)

166.

COMPASS ARGUMENT

I. INTRODUCTORY

Appellants seek to sustain their argument with respect to

alleged unseaworthy compasses by a series of ''inferences"

and ''deductions" entirely unsupported by (and in fact di-

rectly opposed to) any factual evidence. The District Court

found not merely that due diligence was used but that in

fact the vessel's compasses were in good mechanical and

magnetic condition at the commencement of and throughout

the voyage until the vessel stranded, and that the said

stranding was caused solely by an error (of the Pilot) in

navigation (Appendix 21, 27).

Incidental to this Finding as to the proximate cause of

the stranding the District Court found the Denali's navi-

gating officers, from experience in these waters anticipated

and made allowance for a westerly set of the tidal current;

that on the night of the stranding the tidal currents were

—

''* * * of unusual force and effect, much greater*

than any allowed for;"

That said strong westerly tidal current

—

''* * * began an appreciable time before the strand-

ing to set against and drive the vessel westerly off her

intended course * * *; that the full extremity of that

current force was not predictable." (Ap. 5480; Ap-

pendix 14, 26.)
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That prior to the stranding the Pilot

—

''* * * found that she was being set westerly off her

course by strong currents and thereafter he was trying

to put her over to the right away from that westerly

set, by piloting or ^conning the ship' (as experienced

pilots do in Alaska inside passages) without relying

upon the compasses. This is affirmed not only by the

pilot but also by his assistant watch officer, the third

mate, and it is not denied by any witness having per-

sonal knowledge of the fact. Experienced navigators

know and appreciate what is happening when strong

currents set their vessels off course and do not confuse

that cause with that of possible unknown compass de-

viation." (Ap. 5469, 5470; Appendix 5, 6.) (Italics

ours.)

The District Court further found that the Pilot

—

''* * * knew or should have known of the vessel's

increasing danger long enough before the time of

stranding to have taken proper precaution against it.

This he did not do." (Ap. 5480; Appendix 14.)

An ''unpredictable" tidal current would constitute a

''peril of the sea," and if such had been the direct proximate

cause of the stranding appellee would have been exonerated.

However, the District Court held that the Pilot, after full

realization (from visual sight of landmarks) of the danger

to his vessel caused by this unusual and unpredictable tidal

current, failed to take proper and timely steps to save his

ship, and that this failure constituted an "error in naviga-

tion" within section 3 of the Harter Act.

It seems to be appellants' argument that if tidal currents

did not in fact set the Denali off her course—it is to be in-

ferred that unseaworthy compasses must have been the

cause. Of course no such "inference" would follow. After the

Pilot had realized that his vessel had been set far to the

westward, he thereafter navigated solely from "local knowl-

edge" of visible landmarks without reference to his com-
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passes (District Court Decision Ap. 5469; Appendix 5, 6),

or compass courses so that the ultimate—or proximate

—

cause of stranding in any event was an ''error in navigation"

by the Pilot.

The predicted time of high water, figured from the near-

est reference station (Port Simpson) was 1:15 A. M. after

which time the tidal stream according to the ''average" pre-

diction on Chart H. O. 2828 (Ex. No. 33) would be west-

erly. It is therefore not in dispute that from 1:15 until the

time of stranding (2:44) the vessel was affected by a west-

erly tidal current. The factual testimony of the vessel's

navigating officers was that the vessel was to the westward

of her course prior to 1:30 A. M. These officers attributed

this fact to a strong westerly tidal current (the effect of

which they could feel). Appellants' witness Richards testi-

fied that the vessel was much farther off Triple Island at

12:06 than lOJ^ miles and therefore at all times was more

to the westward of the course they were trying to make

good (Ap. 4782, 5783). There was some basis for this claim

and it may have been one of the causes of the vessel being

too far to the westward. From the time the Denali left

Seattle her average speed (May 16th, 17th and 18th) was

in excess of 9 knots. In taking the four point bearing of

Triple Island Light the reading of the taffrail log from 12 :00

(midnight) to 12:06 A. M. (Ex. No. A-4) shows .3 of a

knot or a speed of only 3 knots an hour—obviously incor-

rect as the engine revolutions were constant with previous

revolutions during the voyage (Ap. 1468). During this pe-

riod (12:00 midnight to 12:06 A. M.) the vessel must have

traveled .9 of a mile and her position off Triple Island was

11.4 miles rather than 10.5 miles. This is a complete ex-

planation of the vessel's position at 1 : 15 A. M., without giv-

ing any effect to tidal currents.

That the tidal currents in this area are in fact erratic

and unpredictable is sustained by the factual evidence of
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experienced navigators with years of experience in navigat-

ing these particular waters. (Capt. Glass, Ap. 2730, 2778,

2779, 2819; Capt. Ansell, Alaska and Navy Pilot, Ap. 2896,

2897; Capt. Jensen, Alaska and Navy Pilot, Ap. 2945; Capt.

Ramsauer, Master and Alaska Pilot, Ap. 2986). Probably

the most conclusive evidence on this point was given by

Captain Armour, who spent some 50 days immediately fol-

lowing the stranding carrying on salvage operations, and

Captain Tyler of the Pacific Salvage Company, who had

spent 10 years in these waters fishing, towing and carrying

on salvage operations (Ap. 1096-1100 inc.; 5110, 5113,

5115).

From actual observations over a period of some 50 days

subsequent to the stranding Captain Armour observed that

the tides were very irregular and unpredictable and varied

as much as one to three hours from the time indicated on

Chart H. O. 2828 (Ap. 1096, 1100). Captain Tyler's testi-

mony was to the same effect (Ap. 5099).

Captain Tyler, from years of experience in these waters,

testified that under all conditions the flood tidal stream or

current comes through Dixon's Entrance and divides at a

point some 4 or 5 miles north of Rose Spit, one portion of

the tidal current running southeasterly through Hecate

Straits, and the other portion of the current running north-

erly towards Dundas Island; that this latter tidal

current splits at a point south of Zayas Island and sweeps

in a northwesterly direction to the westward of Zayas Is-

land. He illustrated the action of the tidal currents in this

area on Ex. A-14. His further testimony was that a vessel

navigating northward on a course N % W from a fix 10%
miles or more off Triple Island, would encounter this west-

erly set of the current on a course from Triple Island

through Caamano Passage (Ap. 5103, 5104). These erratic

and unpredictable tidal streams are encountered in many of
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the narrow passages which vessels navigate on a voyage from

Seattle to Southeastern Alaska.

In their argument appellants confuse predicted high and

low water with "tidal currents." The evidence is quite uni-

form that predictions in Government Tide Tables as to the

time of high and low water are quite accurate, but that the

tidal streams or currents are irregular and did not coincide

with the high and low tide ; that the ebb current would fre-

quently start 1 to 3 hours before high water, and on the con-

trary, might be delayed from 1 to 3 hours after high water

(Ap. 1096, 1099).

The only factual testimony anywise in conflict with the

foregoing was that of some Canadian Shipmasters who had

had experience in navigating small coasting boats across

Hecate Straits some 20 miles to the south of Caamano Pass-

age, and one of these witnesses testified to an occasion when

he was set 10 miles off his course by tidal streams (Ap. 4098,

4099). Nor is the testimony of Captain Richards, referred

to by appellants (Br. 64-5) seriously in conflict with the

above. This witness had had very little experience in these

waters ; and following the stranding he arrived on the Coast

Guard Boat Cyane about 8: 10 A. M., at which time the tide

was ''low water slack" and practically no current (Ap. 3805,

3810, 3811, 3819, 3280, 4824). The Cyane remained along-

side the wreck engaged in saving property until about 9:45

A. M. during which time she sustained considerable damage

due to the rough weather, and around 10:00 A. M. the

Denali was abandoned by her crew, due to weather condi-

tions. There was no cause and little, if any, opportunity for

this witness to carefully observe the direction and force of

the tidal currents. He testified

—

"If the current is nearly parallel to your course it

will only give you a rough check." (Ap. 4825.)

It is undisputed that the ship's officers anticipated a west-
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erly set of the tidal current; the Master, before going off

duty, set a midchannel magnetic course ; he had a conversa-

tion with the Pilot who reheved him as to the necessity of

hauling the ship to the right to offset the westerly tidal cur-

rent
;
that the Pilot, who had many years experience in these

waters, not only expected a westerly set, but set his course

% of a point, or 4°, easterly of the midchannel course solely

to offset the expected action of the current ; that this course

of N % E, unaffected by the current, would have placed the

vessel on Dundas Island ; that the Pilot and his watch officer

felt the effect of the current over an hour before the strand-

ing; that from visual sight of landmarks he fully realized

the vessel had been set off her course, and thereafter made

numerous changes to the right in an effort to get back in'

midchannel.

It is by reason of these irregular and unpredictable tidal

currents in Alaskan waters that all vessels carry, in addition

to their licensed personnel required by the United States

Inspection Service, at least one licensed Pilot familiar with

the waters to be navigated (Ap. 8245, 8246). The naviga-

tion of these waters is primarily one of '^piloting" rather

than navigation (Ap. 2803, 2840, 2947, 2973). In entering

a narrow passage the Pilot must use his best judgment, based

upon local experience, in allowing for the anticipated effect

of tidal currents and thereafter

—

''watch the vessel and see which way she was drifting,

and then haul her accordingly." (Ap. 2850.)

''We put her on a base course and then watch de-

velopments. If the tide sets her one way, we will haul

the ship the other way. The only thing to do in Alaska

with the narrow waters is to keep her in the middle

and off the beach." (Ap. 2899.)

It was testified by Captain Jensen, in navigating these

waters

—
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"* * * you depend very little on the compasses after

you pick up a known head land. * * * if necessary we
will haul the ship either one way or the other—if she is

too close to one shore we will haul her away from it,

and if too close to the other shore we will haul it the

other way." (Ap. 2947.)

Piloting through these waters is largely a matter of local

knowledge and the compasses are used only to give the Quar-

termaster a base course; thereafter the vessel is hauled to

starboard or port to counteract the effect of tidal currents,

with no reliance upon the compasses (Ap. 2803, 2804, 2840,

2848, 2849, 2852, 2862, 2898, 2947, 2970, 2973). And the

District Court in the case at bar found that for at least an

hour before the stranding, the Pilot was '^piloting or 'con-

ning the ship' (as experienced pilots do in Alaska inside pass-

ages without relying upon the compasses)." (Ap. 5469.)

In the absence of any factual testimony to support their

position, appellants rely upon certain '^inferences" which

they contend should be drawn from documentary evidence

to refute the District Court's finding that the vessel was set

off her course by unusual and unpredictable westerly tidal

currents.

II. APPELLANTS' CONTENTIONS CONSIDERED

1. Entries in Log Book

It is first claimed

—

That no record of a westerly tidal

current was entered in the log book.

The last course in the deck log (Ex. No. A-4) is N ^ W;
this was the base course set by the Pilot, allowing % of a

point, or 4°, to offset an anticipated westerly set of the cur-

rent. On the run from abeam of Triple Island to Caamano

Passage the vessel was set to the westward by tidal currents

to a greater extent than the Pilot had expected or allowed

for. Upon realization of this fact the Pilot ordered the helm

to starboard several times in an effort to get back on his
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base course. The vessel stranded before making good her

course through Caamano Passage. It is not customary in the

Alaska trade to enter these various changes of helm (made

solely to offset tidal currents) in the log book. After the

course has been made good through such a passage it is the

tpractice to enter on the side of the log a general entry to the

effect that helm was changed so many degrees to starboard

or port to offset tidal currents (Ap. 2804, 2805, 2899, 2970).

2. Reference to "Extended Protest"

It is next claimed

—

That no appropriate entry was made
in the Extended Protest.

Appellants state that a Marine Extended Protest '^ac-

cording to marine practice, was intended to advance the ship-

owner's excuse for the stranding as a protest against the

assertion of claims for damages." (Br. 61.) This statement

is not correct.

The Extended Protest was prepared by Mr. Calder of

the firm of Marsh & McLennan, Marine Adjusters, insur-

ance brokers for the appellee. He testified that he wrote up

the Protest from entries in the ship's log
—''* * * just enough

to show the general course of the vessel around Vancouver

Island to the first port of call * * *." (Ap. 4972)—and that

the remaining information as to the circumstances subse-

quent to stranding was obtained from the Master ''in order

to complete the story of the destruction of the vessel."

The Master was off watch from 12:00 o'clock midnight

until the time of stranding, and had no personal knowledge

of the events leading up to the stranding, nor did Mr.

Calder, in preparing the Protest, consider this information

of any value for the reason that the Protest was drawn by

him merely as a "proof of loss" under cargo and hull policies,

and to show that such loss occurred by reason of the "peril

insured against under the hull policies and excepted perils
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under the bill of lading" (Ap. 4973). Both the Master and

Chief Mate, who were off watch at and prior to the strand-

ing, signed the Protest. The Pilot, who was the navigating

officer on watch at and prior to the stranding, was not inter-

rogated by Mr. Calder nor asked to sign the Protest, and

there is considerable doubt as to whether the Third Mate
signed the Protest—it is certain that he did not sign it be-

fore Mr. Calder, who verified the same as a notary public

(Ap. 4407). The statement in the Protest ''the vessel had

struck just after high water" is correct. All entries in the log

book with reference to high and low water are taken from

the Tide Tables and have no reference whatever to tidal

currents.

3. Master's Report to the United States Inspectors

Rule V, section 16, Ocean and Coastwise, of the General

Rules and Regulations prescribed by the Board of Supervis-

ing Inspectors, provides:

''The licensed officer in command of any vessel shall

report in writing and in person to the board of local

inspectors ^^^ * * any accident to said vessel involving

loss of life or damage to property to an approximate

amount exceeding $500, and shall also report * * * any
stranding or grounding, whether or not any damage has

been sustained by the vessel."

This rule was promulgated under the general regulatory

powers granted to the Board of Supervising Inspectors by

Revised Statutes section 4405 in order to carry out the pro-

visions of Revised Statutes sections 4399 to 4500 relating

to the inspection of steam vessels.

The Rules of Practice in Investigations and Trials of

licensed officers by Local United States Inspectors, provide

that:

"When it has come to the knowledge of any board

of local inspectors that an accident has occurred * * *
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such board shall at once investigate the conditions and
circumstances under which the accident occurred, * * *.

"* * * the board of local inspectors shall by per-

sonal observation or by the testimony of witnesses de-

termine, so far as may be possible, the responsibility

of any licensed officer for the accident. * * *." (General

Rules and Regulations Prescribed by the Board of

Supervising Inspectors, page 187.)

There is no requirement in these Rules that the Master

should report other than the bare facts of an accident, the

extent of the same, and whether any loss of property or life

was involved. This information is all contained in Captain

Healy's report dated May 24, 1935. It was for the Local

Inspectors, through their investigation (which was held on

the same date) to determine the cause of the accident and

whether or not any licensed officer was responsible therefor.

The Inspectors charged, and at a subsequent trial convicted,

the Pilot of negligence causing the stranding.

On page 66 of their brief appellants refer to the investi-

gation by the local United States Inspectors and the trial of

Pilot Obert's responsibility in connection with the stranding,

stating that the pilot

—

''to exculpate himself, referred to tidal currents."

Both at the investigation before the Inspectors and at the

subsequent trial, the Pilot and Third Mate, who were on

watch at and prior to the stranding, testified that the vessel

was set off her course by strong westerly tidal currents;

that the compasses were in good condition. This was shortly

after the stranding and before there was any thought of

Htigation. The District Court took an entirely different view

of this testimony from that advanced by appellants:

''The most outstanding circumstance and proof in

the whole case is the fact that Pilot Obert never at any

time charged fault or insufficiency in the compasses,

charts or division of watches. He had more at stake
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than any other member of the crew. He had a record

of 40 years of honorable and efficient service at sea, for

about 30 years of which he was a navigating officer in

Alaska waters; and at the hearing before the Steam-

boat Inspectors he faced the possibility of losing his

license. Not even the natural inclination which one

ordinarily has to first save himself was enough to weak-

en the positiveness of his self-effacing statement (cor-

roborated by the master and third mate) that it was
currents, not compass deviation, which were setting the

vessel off course. He undoubtedly understood the sig-

nificance of that statement. By it he in effect shouldered

personal responsibility for extricating his ship from a

known peril by his careful and safe navigation. * * *

These considerations should lay at rest any possible

doubt of the truth of the pilot's statement as to the

cause of the ship's westerly off-set and consequent

stranding." (Ap. 5480, 5481.)

It would obviously have been a very simple explanation

of and a complete exoneration for the Pilot to claim that

the stranding was caused by an unknown deviation in the

compasses; this was the sole responsibility of the Master

under definite instructions from appellee's Superintendent

of Maintenance.

4. Official Government Data

Under this heading appellants make the broad statement

that the factual evidence of appellee's witnesses is contra-

dicted by official Government data. The only document to

which they refer is the 1935 tide tables (Ex. A-26). As stat-

ed above, it was affirmatively testified by appellee's wit-

nesses that predictions in tide tables coincide very closely

with the actual high and low water; that this has nothing

whatsoever to do with predictions as to ''tidal currents''

There is no reference station either as to tides or tidal

currents at or near Caamano Passage; the tides (that is,

high and low water) are figured from the nearest reference
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station at Port Simpson (Ap. 1093, 2800, 3253, 3255).

Caamano Passage is in Canadian waters. British Columbia

Pilot, Volume II, p. 9 (Ex. No. 66, on board the vessel),

expressly warns navigators against irregularity of tidal

streams:

^'In navigating along coasts where the tidal range is

considerable, special caution is necessary * * *. The
turn of the tidal current off shore seldom coincides with

the time of high and low water along the shore. In some
channels the tidal current may overrun the turn of the

vertical movement of the tide three hours, so that at

high and low water by the shore the current is running

at its greatest velocity."

and specifically

—

^^* * * in the northern part of Hecate Strait the

tidal currents are irregular"

—

''Between Cape Chacon and Zayas Island on the

south and Duke Island and Cape Fox on the north,

the tidal currents are much confused,"

—

"Because of the numerous dangers and uncertain

currents, the navigation of Dixon Entrance at night, or

in thick or foggy weather is attended with risk." (page

355.)

And appellants' witness Knight, Hydrographic Surveyor

for the Canadian Government, testified that various stat-

tions designated on Chart H. O. 2S2S with numerals from

''A" to ''D" indicate a complicated tidal area (Ap. 4988,

4989).

In the trial below appellants placed greatest reliance

upon Chart H. O. 2828. The prediction as to tidal streams

does not pretend to be accurate as the heading of the table

states
—''Average Direction and Rate of Tidal Streams."

The United States Coast Pilot (Ex. No. 73, on board the

vessel) carries the following caution:
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'^In navigating coasts where the tidal range is con-

siderable special caution is necessary. It should be re-

membered that there are indrafts into all bays and
bights although the general set of the current is parallel

to the shore. The turn of tidal current offshore seldom
coincides with the time of high and low water on the

shore."

And with reference to current arrows as indicating direction

of tidal streams we find this caution:

''Current arrows on charts show only the usual or

mean direction of a tidal stream or current. It must not

be assumed that the direction of the current will not

vary from that indicated by the arrow. In the same
manner the velocity of the current constantly varies

with circumstances, and the rate given on the chart is

a mean value, corresponding to an average range of

tide. At some stations but few observations have been

made." (Ap. 2936).

The factual testimony in this case is entirely consistent

with the foregoing cautions from Governmental data (Ap.

2799, 2800, 2801, 2880, 2882, 2883, 2927, 2929, 3057). i

5. Allegations of Petition for Limitation I

Appellants contend that the allegation of the Petition 1

for Limitation that the vessel got off her course and stranded

''in some manner or for some cause or causes unknown to j

your Petitioner" negatives the existence of a tidal current j

as one of the causes of the stranding. However, as we have

pointed out, the allegations of the Petition are primarily to

present the issue of limitation of liability and to reserve the

defense of exoneration from all Hability. On the limitation
j

issue it is only necessary for the Petitioner to allege and I

prove that the vessel to its knowledge was seaworthy and

that the loss, howsoever it may have occurred, was without

its privity or knowledge.

In pleading to appellants' claim fwhich directly pre-
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sented the issue of primary negligence) appellee specifically

alleged seaworthiness of the vessel and that the loss, if

caused by negligence, was an error in management or navi-

gation within the Harter Act. In the course of the trial the

Court granted a motion that the pleadings be deemed

amended to conform to the proof (Ap. 3380, 3381). While

we do not consider that this was necessary, at least it dis-

poses of appellants' present contention.

Appellants argue that no reference having been made
to tidal currents in the above documents, this Court (con-

trary to all the factual evidence and the Findings of the

District Court) should ''infer" that no such tidal currents in

fact existed. From this premise they ask this Court to in-

dulge in another "inference" that the only possible cause

of the vessel getting off her course must have been ''unsea-

worthy" compasses. The burden of proving unseaworthiness

is upon appellants and this burden is not sustained by a

mere ''inference." The John H. Starin, 191 Fed. 800.

Appellants do not contend that there is any prooj of un-

seaworthy compasses. The "proof" is undisputed that at the

inception of the voyage the Denali was in fact seaworthy,

and if we are to indulge in inferences, rather than evidence,

the only reasonable conclusion would be that the vessel was

lost through an error in navigation as was held in The Sud-

uffco, 33 Fed. (2d) 775 (which "conclusion" happens to

accord with the undisputed testimony in this case).

6. Due Diligence

Appellants, based on an "inference" of unseaworthy

compasses, contend that appellee did not exercise "due dili-

gence." Their argument seems to be that there must have

been some compass deviations due to the vessel's lay-up at

West Seattle, but the extent of magnetism claimed from this

fact and its effect on the compasses is nowhere asserted.

Here again, in direct conflict with all factual evidence and
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scientific principles, the Court is requested to make another

"inference,"—that due to alleged '^haste" in dispatching the

vessel, sufficient time and opportunity was not allowed the

Master to properly check his compasses.

In considering a somewhat analogous contention, United

States Circuit Judge Learned Hand, in Southern Pacific Co.

V. United States, 72 Fed. (2d) 212, states:

"It is difficult to be serious in discussing such phan-

toms."

First, appellants contend that the Denali was rushed into

commission without giving

—

"* * * any sufficient opportunity for the exercise

of due diligence to learn the magnetic condition of her

compasses." (Br. 69.)

Appellants' record reference in support of this extraordi-

nary claim was a statement by Pilot Obert that the vessel

was late in sailing. The vessel was tentatively scheduled to

sail at 5:00 P. M. May 15, 1935, but did not in fact sail

until early on the morning of the 16th. Pilot Obert joined

the ship on the night of May 15th and had no knowledge

whatsoever as to what had been done during the preceding

days in checking the ship's compasses. The other reference

(Ap. 1538, 1551) was to the testimony of Captain Healy as

to the detailed checking of his compasses on numerous head-

ings and courses run prior to loading deck cargo, which,

according to all the factual evidence in this case established

conclusively that the compasses were in good magnetic and

mechanical condition.

The absurdity of appellants' statement must be apparent

when it is considered that the Denali had been laid up since

October 31, 1934—and that there had been over five months

to finish her annual maintenance and repairs prior to May 1,

1935. She had passed her annual United States Steamboat
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Inspection and was ''seaworthy/' on January 31, 1935; she

had passed dry dock inspection on April 4, 1935. The sailing

date of the Denali as fixed by the General Manager and

Traffic Manager, was purely tentative (Ap. 587, 1013,

1357). Captain Healy testified on cross examination:

''Q. The ship was not scheduled to sail on May 15,

1935, is that your testimony?

''A. That was the approximate sailing time, but no defi-

nite time for sailing." (Ap. 1627.)

There was not the slightest evidence that appellee was in

anywise hurried in getting the vessel in commission by May
13th.

Placing the Denali in commission was strictly a matter

of routine under standard practice which had been in effect

in appellee company for many years prior to 1935.

On page 69 of appellants' brief it is stated that the ap-

pellee

—

ii^ * * routed the vessel to reach her first port of

destination by the more dangerous and the less fre-

quented 'outside' passage because it was a little shorter

than the usual 'inside' passage."

This, we assume, implies that the vessel was "rushed" and

was routed by a shorter, more dangerous route to make up

time. The statement is not in fact true. Choice of route is

entirely v/ithin the discretion of the Master, without dicta-

tion or suggestion from appellee (Ap. 1586, 1587, 1822).

The "inside route" is practically all close restricted waters

requiring constant vigilance, and "piloting." The "outside

route" is more open—it is entirely up to the Master. But

we fail to see what this choice of routes has to do with ap-

pellee's "due diligence" at the commencement of the voyage.

When the vessel left the West Seattle yard on the morn-

ing of May 13th she passed out of the jurisdiction of the
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Maintenance and Repair Department (Ap. 1402), excepting

that the Master had been ordered to check his compasses

to—

''satisfy themselves of the good working condition of

their compasses at every possible chance. When they

left West Seattle they were told to check their compass
on every bearing they could before they got out of the

harbor." (Ap. 1296)—

and report to the Superintendent of Maintenance and Re-

pair (Murphy) whether any repairs or compensation by a

shore adjuster were necessary or desired by the Master (Ap.

1292, 1295, 1349). These orders had been given Captain

Healy (Ap. 1296, 1353, 1535) ; no such request by a Master

had ever been refused (Ap. 1296, 1537).

On this point the District Court stated:

''That in accordance with the usual, customary and

safe practice Petitioner's Superintendent of Mainte-

nance delegated to the Master the express duty of check-

ing his compasses to ascertain their magnetic and me-
chanical condition before departure on said voyage to

Alaska and that this duty the Master was qualified and

competent to perform." (Ap. 5452, 5453, Appendix

20.)

This was the standard practice of every steamship company

operating out of Seattle (Ap. 2805, 2806, 2807, 1808, 5148,

5343, 5344, 5345, 5346).

It was the Superintendent's duty to exercise "due dili-

gence" with respect to the vessel's seaworthiness prior to the

time she was placed in commission and passed out of his jur-

isdiction; the delegation to the Master the sole duty of

checking his compasses and reporting their condition was a

standard practice; and found by the District Court to be

"customary and safe," nonperformance of this duty by the

Master would constitute an error in navigation. The Oritani,
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40 Fed. (2d) 522. In apparent recognition of this fact, ap-

pellants' further argument is based upon the premise that

—

''During this period appellee allowed no time (R.

1538-1552) to the master to move the vessel to the cen-

ter of the bay, away from unknown magnetic influences

about the wharves, for the purpose of swinging ship to

ascertain the compass deviations." (Br. 70.)

That ''Lacking other opportunity * * * the Master" attempt-

ed to determine his deviations while lying alongside docks

and on runs between loading ports, which method it is stated

is not recognized or followed as safe practice either by ap-

pellee's or appellants' compass adjusters.

The Superintendent's instructions to the Master were to

check his compasses and determine their condition before

leaving the harbor and to report to him (the Superintendent

of Maintenance) if any compensation by a shore adjuster

was desired. The Master in fact followed the "customary

and safe" practice in checking his compasses, which practice

was approved not only by experienced Shipmasters but also

by appellee's compass adjusters (being all of the compass

adjusters at the Port of Seattle).

Appellants purposely confuse the "customary and safe"

method of checking compasses by a Shipmaster to determine

whether or not deviations in fact exist (in which event he

would request compensation by a shore adjuster) and the

method followed by a shore compass adjuster when em-

ployed by the shipowner to compensate compasses. Com-

pensation of a compass necessitates changing compass mag-

nets to reduce known deviations to a minimum and prepara-

tion of a new Deviation Card; obviously, in order to do this,

the ship must be in open waters where she can be swung on

every heading. The purpose of the Master's "check" of the

compasses is to determine whether "compensation" is neces-

sary or desired by him. As to the details of the "check"
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made by the Master of the Denali and the results found

by him, the District Court stated:

''On May 13, 1935 when the Denali was placed in

commission for the 1935 season, Mr. Murphy, the own-
er's Superintendent of Maintenance, instructed her

master, Capt. Healy, to check up the compasses, and
he did so about the time the vessel was moving away
from her lay-up. The master and second officer there-

after, while the vessel was making her loading moves
about the harbor, again made checks of the mechanical

condition of the compasses and took cross bearings with

the pelorus, one on the Smith Tower and one on the

water tank on Queen Anne Hill, and checked the com-
pass with the known heading of W N W. The com-
passes were also checked with respect to the making
good of the vessel's courses to and from the various

docks and the several courses run while loading in

Seattle. During those moves the vessel's compasses

were checked on at least six different headings (3 in the

N W quadrant, 2 in the N E quadrant, and 1 in the

S E quadrant), and in no case was an error or deviation

of more than 1 degree found on any one heading. And
the compasses were checked while the vessel was lying

alongside the American Can dock (where might be ex-

pected the maximum magnetic influence on ship's com-

passes from magnetic material on a dock) on a known
heading of E N E. After all these checks were made,

the master found and reported to Mr. Murphy that the

compasses were in good condition. Capt. Erlands, in

charge of the vessel's stowage, testified that the cargo

was properly stowed (with reference to the magnetic

cargo's reasonable distance away from the compasses).

''On May 16th, soon after commencing the voyage,

with all her deck cargo on board and while taking on

additional under-deck cargo (powder) from small

wooden vessels in Puget Sound off West Point, the ship

in accordance with usual good practice in the Alaska

trade was swung from W S W to N E, and the master

and second officer each separately took azimuths of the

sun on 14 headings, including all of those on which the
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vessel was expected to navigate on her north bound
trip. The master and second officer then compared
their azimuths and found them 'very close together,'

and in no instance was the deviation of the compasses
in excess of 2 degrees. This was after the deck cargo

was all on board. During the remainder of the voyage
until near the time of the stranding, in accordance with

the usual practice, observations were frequently taken

to ascertain if there was any change in the deviation of

the compasses and no substantial change was found.

''The foregoing was estabhshed by positive testimony

related in open court by witnesses who had personal

knowledge or an opportunity for personal knowledge of

the actual condition of the compasses and facts about
which they testified, and no witness having such knowl-

edge appeared to deny or question that positive proof."

(Ap. 5464, 5465, 5466, 5467).

That this was not only the customary but safe practice

of checking compasses was corroborated by every factual

witness with "personal knowledge" (Ap. 2808, 2902, 2949-

50, 2987-8-9), and the accuracy of such checks was con-

firmed by the local professional compass adjusters (Ap.

3023, 3036, 5159, 5160-1-2).

The only witnesses who in anywise questioned the ac-

curacy of the methods followed by Captain Healy were

certain Canadian Shipmasters and compass adjusters, and

one Naval officer, none of whom had the slightest knowledge

of local conditions and predicated their criticism upon the

assumption that the docks in the City of Seattle were not

magnetically true and that there ^'might have been'^ some

magnetic influence from the buildings on the various loading

docks (Ap. 3626-7, 3633, 3639, 3642, 4481, 4483, 4868).

These assumptions, without knowledge of the facts, were

disproved not only by the testimony referred to above, but

directly by the testimony of an experienced marine sur-

veyor who, for the purposes of this trial, had made an exact
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test of the headings of the dock and the magnetic influence,

if any, of the dock structures (Ap. 5019, 5031).

On page 69 of appellants' brief, it is stated

—

''The compass had not been examined and corrected

for almost two years."

If this statement is intended merely to refer to the last date

of compensation by a professional shore adjuster it is ap-

proximately correct, but if it was intended to imply that the

compasses had not been constantly watched and checked

during this period, then it is absolutely incorrect. Appel-

lants' reference in support of this statement is to Petitioner's

Answer to Interrogatory No. 3

:

"The compasses of the steamship Denali were last

compensated and adjusted by an independent compass

adjuster on July 21, 1933, following structural changes

in the vessel. Subsequent to that date, and on each voy-

age made by the vessel, and until the date of her loss

on May 19, 1935, the vessel's compasses were care-

fully checked by known bearings, the running of known
courses, and the taking of daily azimuths, weather con-

ditions permitting, all the results of which were prompt-

ly and carefully entered in the vessel's azimuth book

provided for that purpose." (Ap. 236, 237).

The second reference is to the District Court's Decision

which shows a very thorough continuing check and ''exami-

nation" of the compass, as a result of which no "correction"

or compensation was necessary.

Appellants state in their brief (p. 72) that the Master

made no effort to determine the deviations on the steering

compass "as to it he confessed he had no knowledge (R.

1673)." The Master testified that azimuths were taken upon

and courses laid out by the standard compass (the steering

compass being in an enclosed pilot house) ; when on the mag-

netic heading or course (by the standard compass) the steer-
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ing compass is checked; the variation, if any, between the

two compasses is thus determined and deviations, if any, of

steering compass accurately ascertained (Ex. A-4, Ap. 1739,

1740). This is standard practice on all ships (Ap. 2349,

2810, 2951, 2952, 2978, 2979, 3048), and is followed by

compass adjusters in "swinging ships" (Ap. 3048, 3049).

On page 72 appellants state

—

"The Pilot confessed the compasses should have
been adjusted once a year (Ex. A-17, p. 31)." (Italics

ours.)

Appellants make no point of this alleged ''confession" and

the testimony is without dispute that the customary prac-

tice is to have compasses adjusted or compensated only

when in the discretion of the Master, the same is necessary.

However, as appellants refer to this same exhibit in support

of many other unfounded statements in their brief, we di-

gress for the moment to call to the Court's attention the cir-

cumstances under which this alleged statement was taken.

Immediately upon the return of the shipwrecked crew

to Seattle an investigation was held by the United States

Inspectors on May 24, 1935; at this hearing the navigating

officers attributed the vessel's set to westward of her course

solely to tidkl currents, testifying that their compasses were

in good condition (Ap. 2091, 2072, 2073, 2078); as a re-

sult of the investigation Pilot Obert was charged with negli-

gent navigation in connection with the stranding; his trial

was held on June 18, 1935, and his license was suspended

(Ap. 1966).

On August 2, 1935, an Assistant United States Attorney

telephoned Pilot Obert to appear at his office immediately
—^when Obert protested he was peremptorily told 'Tt is ab-

solutely necessary that you do come here—we will send for

you" (Ap. 2008). Accordingly a taxicab was sent to the

Pilot's home and upon his arrival at the United States Attor-
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ney's office he found a notary public, court reporter and

several others, in addition to the Assistant United States

Attorney (these men represented cargo claimants); he was

not told the purpose of the inquiry nor advised that cargo

claimants were represented and seeking evidence preparatory

to suit. The Pilot understood that this was another ''official

investigation" by the United States Attorney's office in some

way affecting his license (Ap. 2082). His mental attitude at

the time was described as follows:

^'You were all talking at the same time, the way
you had me up I guess I was not responsible for what
I was saying, all the time. I had just lost my license

and I didn't know what was up; I didn't know whether

you were going to hang me or what it was." (Ap. 1966).

The day following this "inquiry" the court reporter took

the transcript to the Pilot's home and requested him to sign

it, but after reading a portion of the transcript he refused

to sign it (Ap. 1968) because he found that many of the

statements in the transcript were not true (Ap. 2101).

Commencing at page 74 of their brief appellants pre-

sent their argument as to

—

7. Alleged Retentive Magnetism Due to Lay-up

Appellants' argument in this respect is entirely predi-

cated upon the false assumption asserted throughout their

brief, that the Denali during the period from October 31,

1934 to May 13, 1935, lay up for "more than half a year,

* * * on a substantially constant heading which was W N
W." This is not only unsupported by any, but is directly

contrary to all, the testimony.

It is a scientific fact that any steel vessel lying on one

heading will acquire some amount of temporary or so-called

retentive magnetism. This is equally true of a vessel running

one steady course. Obviously the period of lay-up on the
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same heading or the time run on the same course would

determine the amount and extent of such temporary mini-

mum deviation.

Mr. Thompson, professional compass adjuster at Seattle,

testified that retentive magnetism is of such a transient tem-

porary nature that it cannot be compensated for ; that after

a long lay-up some ships may acquire a small amount of

such magnetism

—

"It depends on what heading she is on and what
the conditions are; if there is any jarring, if she is lying

still, how long it is, what the surrounding iron is

—

there is a thousand and one things that would enter

into it''—

and no two boats are alike (Ap. 2685). It is in recognition

of this principle that appellee for many years past has fol-

lowed the standard practice of calling in a professional ad-

juster following any structural changes or major repairs,

such as riveting plates, which would have a tendency to

greatly increase this type of magnetism. In the absence of

such structural work during the lay-up appellee has never

found retentive magnetism in any of its vessels following a

lay-up during the winter season (Ap. 5151, 5152, 5156).

Appellee's shore Captain (Stone) testified that during 15

years preceding this accident he had taken every one of ap-

pellee's vessels out of the lay-up yard for various purposes

(with the exception of 3 large twin screw vessels); that he

had never found any excessive deviations caused solely from

a lay-up (Ap. 5054, 5055). Mr. Leonard, retired Comman-
der of the United States Navy and for many years past a

compass adjuster in Seattle, testified that he had never found

any deviations which he could attribute solely to lay-up

(Ap. 3045, 3046). Mr. Farwell, an officer in the United

States Navy, teacher of navigation and compass adjusting

at the University of Washington, and author of a number of

books on navigation and compass adjustment, testified that
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he had never found any deviations caused solely by a lay-up

(Ap. 3359, 3360). Mr. Kauffman, professional compass ad-

juster with very wide experience, having adjusted and com-

pensated in excess of 4,000 compasses as a professional ad-

juster, testified that due to the seasonable Alaska trade there

are more laid up ships in Seattle during the winter season

than in any port in this country. He had never adjusted a

compass for appellee due to a mere lay-up (Ap. 5156, 5266,

5267) and that the most extreme case he had ever observed

in 30 years experience, from a long lay-up, was a maximum
of 2° (Ap. 5154, 5266, 5267).

The Northland Transportation Company, which operates

vessels in the seasonable trade to Alaska similar to appellee,

has never adjusted a compass due to lay-up, in the absence

of structural repairs (Ap. 5268).

True, one of appellants' Canadian compass experts testi-

fied that he personally adjusted and compensated the com-

passes of the Canadian Pacific Railway Company's laid up

vessels every year when they were put in commission. How-

ever, Captain McMurray, Manager, and formerly Marine

Superintendent of the Canadian Pacific (B. C. Coast S. S.

Service) testified that this witness— ''must have made a

mistake, because he did not''—(Ap. 5226). Captain McMur-

ray further testified that a number of Canadian Pacific Coast

large steel steamers were laid up every year alongside other

steel vessels for periods averaging from 6 to 7 months on a

constant heading (Ap. 5228); that the duty was delegated

to the Shipmaster when the vessel was placed in commis-

sion, to check the compasses, and that they had never found

any deviations resulting from a lay-up, and that no vessel

of the fleet has ever had her compasses compensated after

a lay-up, in the absence of structural repairs. This type of

magnetism is identical with that acquired by ships running

a course on one heading (Ap. 4067, 4145, 4146, 4215, 4254,

4555, 4556, 4668). A number of appellants' witnesses testi-
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fied that vessels coming from the Orient on a constant head-

ing for ten days to two weeks would acquire retentive mag-

netism, that as soon as she got into inland waters the Pilot

would check her compasses on known bearings and if he

found any deviations from this magnetism he would there-

after allow for the deviation in piloting the vessel to her

discharge port (Ap. 4145, 4146, 4147, 4148, 4254, 4255,

4256, 4257, 4258). That no shore adjuster was ever called

to compensate compasses in such cases as it was very tran-

sient and disappeared rapidly.

Appellants (Br. 79) state:

''* * * retentive magnetism is largely dormant and
least effective when a vessel is on headings approxi-

mate to the heading upon which the retentive magne-
tism was acquired."

On this premise they state further that on the voyage from

Seattle to Triple Island all the vessel's courses were close

to the lay-up head of W N W and that therefore it was not

until the vessel changed her course abeam of Triple Island

that 'Hhe retentive magnetism acquired by the Denali in

the 'bone yard' could and did become potent" to create a

substantial westerly deviation. A complete answer to this

contention is that it is not based on fact. The very first

course upon leaving West Seattle on May 13 th was N E x

N ^ N, to Arden Salt Dock—this course is within half a

point of a heading at right angles to the alleged lay-up

heading. Practically every course during the period of load-

ing and while lying alongside the dock and while proceeding

on her voyage through Puget Sound and the Strait of Juan

de Fuca was at a considerable angle to the alleged lay-up

course, and as we shall show later, any retentive magnetism,

if existing, would have been shown in an appreciable amount

on practically every one of these courses and headings.

There is nothing mysterious about the character of re-
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tentive magnetism—it simply represents a stamping across

the hull of the ship the imprint of the earth's magnetic field.

If the vessel's head was W N W when this magnetism was

acquired, then both compass needles would be at the moment

in line with the new magnetic field and no deviation on this

heading could result. Similarly, on a heading opposite the

lay-up head no deviation could possibly result. The effect of

this magnetism would be to cause increasing deviations as

the vessel's head was swung from the lay-up heading reach-

ing its maximum effect on a heading at right angles to the

lay-up heading. In other words, assume a retentive magne-

tism acquired on a heading W N W, it would gradually in-

crease and cause a maximum westerly deviation on a heading

90° from W N W and would cause its maximum easterly

deviation on a heading 90° to the left of W N W (Ap. 3316,

3317, 3660, 4560, 5177, 5178, 5190). These laws of mag-

netism are as inflexible as any other scientific law. If such

magnetism existed on the course N % W from Triple Island

to Caamano Passage in sufficient amount to cause a vessel

to strand off Zayas Island, then it must have existed in

much greater amount when the vessel was placed in com-

mission on the morning of May 13th.

While appellants strenuously avoid any commitment as

to the extent of this magnetism and specifically the devia-

tion which it would cause upon the compasses, they must of

necessity claim a minimum deviation on the N % W course

of 8° ; the N % W course was ^ of a point or 4° to the east

of the midchannel course, and the Trial Court found that

at the time of stranding the vessel was 4° to the west of

the midchannel course, or a total change of 8°. If we give

effect to the various changes made to the right in an effort

to get the vessel back on her midchannel course (totaling

12 to 14 degrees) then the maximum deviation of the com-

passes on the N % W course to have caused the stranding

must have been at least 20° westerly. If such deviations
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had existed on May 13 th they would have shown on the

very first course from West Seattle to Arden Salt Dock in a

minimum amount of 10° westerly, or a maximum amount of

23 ° westerly, and a similar deviation in large amounts would

have been shown on the headings alongside docks at Seattle

of E N E, N N W, S S E and W S W, and would have shown

on every heading upon which azimuths were taken off West

Point (excepting the lay-up heading of W N W), in an

amount varying from 6° to in excess of 23°. This fact was

affirmed by appellee's experts (Ap. 5268, 5269, 5270), and

admitted by appellants' experts (Ap. 3676, 4481, 4695,

4696). The navigating officers found no deviation during

the loading period in excess of 1° and from swinging the

ship off West Point with deck cargo on board, in excess of

2 °
. This establishes conclusively that there could have been

no retentive magnetism causing deviations at the commence-

ment of or at any time during the course of the voyage.

Appellants, contrary to their previous argument, contend

that on the voyage from Seattle to Triple Island Light the

vessel did not make good her courses, relying upon a ''chart

study" made by their witness Welles (Ap. 3715); without

giving any effect to tidal currents encountered by the vessel

during the voyage this witness laid out on a small scale chart

the ''courses steered" and the "courses made good," and

attributed the variations between these two courses solely

to westerly deviation of the compasses. The greatest varia-

tion shown from this witness' study was on a course W N W
on the steering compass, being the identical heading upon

which it is alleged the vessel was laid up, and upon which

heading retentive magnetism would have no effect on the

compasses.

"Q. So on that particular heading you would expect the

very least effect of this so-called retentive magne-
tism, wouldn't you?

"A. On that one heading, yes, sir, I guess I would have

to say that." (Ap. 3718.)
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Incidentally, the statement that this witness (Welles)

was '^formerly in charge of all Naval compasses" is some-

what of an exaggeration. He was not a graduate of the Naval

Academy; he joined the Navy during the War, had a four

months course at the Naval Academy, and as a part of his

shore duty for a time he was stationed at the Naval Observa-

tory and taught ''officers how to adjust compasses" (Ap.

3518).

In cases where retentive magnetism is found by the Mas-

ter from checking his compasses following structural repairs,

the practice of professional compass adjusters is to place the

vessel on an opposite heading from the lay-up and reverse

her engines from 15 minutes to half an hour, which will

shake out every vestige of retained magnetism (Ap. 5156).

One of appellants' Canadian witnesses testified that merely

by placing the vessel on an opposite heading from 1 to 2

days would remove all retentive magnetism (Ap. 4549). An-

other of appellants' witnesses (Welles) testified that if the

vessel was laid up on one head for 5 months it would then

be necessary to place her on an opposite heading for the

same length of time in order to eliminate the retentive mag-

netism (Ap. 3664). This testimony shows the "phantom"

which we are required to pursue in meeting this argument.

In addition to American Shipmasters, appellee produced

as witnesses the three professional compass adjusters resid-

ing at Seattle. Appellants produced two Canadian compass

adjusters and one Naval officer. The testimony of these

experts was based largely upon hypothetical questions. Ap-

pellee's experts testified that the various shifts on March

26th, March 28th to West Seattle, April 4th to Todd Dry

Docks where she lay on a S S E heading, and April 5th,

would have dissipated any magnetism which the vessel might

have acquired up to March 26th. In this connection the testi-

mony shows that on the first shift to Pier 41, a distance of

2 to 3 miles, the vessel lay on a N N W heading and return-

¥
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ing steered a course S E 5^ S, substantially opposite to the

lay-up heading (Ap. 5263). That on the second shift to Pier

41 the vessel backed in to the dock a distance of half a mile

(Ap. 5263). That on leaving the dry dock on April 5th she

backed a distance of a quarter to a third of a mile (Ap.

5055).

Appellants' witnesses testified that the vessel would lose

some but not all of her retentive magnetism—they were un-

able or at least unwilling to venture a guess as to the amount

remaining and the effect it would have upon the ship's com-

passes, if any (Ap. 3663, 3666, 3669, 3670, 4873, 4878,

4880, 4678, 4679). This testimony was based upon a pre-

mise that the vessel lay from October 31, 1934 to March 26,

1935, on a substantially constant heading of W N W; there

was no testimony to support this assumption. The only testi-

mony on this point is that when the vessel was laid up on

October 31st she was either on a N or a S heading; that dur-

ing the period of lay-up she was constantly shifted to permit

other vessels to get in to the dock (Ap. 1318, 1319); that on

January 18, 1935, one of the lay-up docks blew down and

thereafter the vessels were shifted much more frequently

because of the limited tie-up space (Ap. 1320, 1321); there

is no testimony as to the ship's heading when she returned

on March 26th, March 28th, or April 5th. The broadest as-

sumption which the testimony will admit is that the vessel

possibly was on a W N W heading from April 5th to May
13 th, during which period she would be shifted to accom-

modate other vessels. This is an important and conclusive

factor as all of the appellants' witnesses base their theoreti-

cal testimony upon assumption of a constant W N W head-

ing from October 31st to May 13th.

In answer to a second hypothetical question assuming

that during the loading period from May 13th to May 16th

the Master took bearings on the various courses and head-

ings testified to by him and found deviation of less than 1°,
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appellee's experts testified that the various shifts during

loading would alone ''shake out" any possible retentive

magnetism and were in fact much more extensive than the

''shake down" method adopted by compass adjusters when

called in to compensate compasses (Ap. 2718, 2722, 3042,

3045, 3046, 3047, 3328, 3330, 5156, 5176, 5177, 5182), and

that the results obtained by the Master proved conclusively

the absence of any retentive magnetism (Ap. 3034, 3037,

3317, 3328, 3330, 5177). Appellants' witnesses, in answer

to the same question, testified that the compasses must have

been in "bad" condition; they arrived at this unusual opin-

ion by the simple process of disregarding the factual evi-

dence of the ship's officers and assuming conditions which

the testimony proved did not exist, such as magnetic sheds

on the docks affecting compasses; that the docks were not

magnetically true and that winds or tides may have affected

the vessel's courses; and in the absence of any knowledge

of their own as to the actual conditions, they substitute their

opinions, either that the Master did not obtain the results

testified to, or that if he did, such results were erroneous

(Ap. 3538, 3626, 3627, 3630, 3633, 4566, 4697, 4698, 4849,

4853, 4569, 4570).

In answer to a further hypothetical question involving

the various results obtained by the ship's officers in swinging

ship off West Point, appellee's experts testified that this

established conclusively the good magnetic and mechanical

condition of the ship's compasses (Ap. 3336, 3337, 5180,

5182). Appellants' witnesses, again disregarding the factual

testimony and assuming in the absence of any knowledge

that the results testified to were not in fact obtained, again

give the unusual opinion that the compasses were bad. It

will be noted that appellants' experts, having disregarded

the factual evidence which was propounded as a premise in

the hypothetical questions, assumed in the absence of any

knowledge that the compasses were not properly tested. Of
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course, no such assumption could possibly follow. The mere

fact of an improper test does not of itself prove a bad con-

dition of the compasses.

In addition to the foregoing, appellee's compass experts,

from experience, testified that very accurate checks could

be obtained while lying alongside docks in Seattle (Ap. 3023,

3036, 3168, 332S, 5158, 5159, 5160); that there were no

metal sheds on any of these docks (Ap. 3168, 5031); that

said docks were magnetically true (Ap. 5158, 5159); that

very accurate results could be obtained from running courses

in the harbor (Ap. 3170, 3171, 4250), and further, that this

was the usual and customary method for a Master to check

a ship's compasses (Ap. 5160, 5161, 5162). Certain of ap-

pellants' witnesses (local Shipmasters) confirmed this (Ap.

4921).

Appellee's experts further testified that a careful analysis

of the log book entries showed a regular magnetic condition

and of itself established that the compasses were in good

magnetic and mechanical condition (Ap. 3102, 3103, 3333,

3334, 3339, 5186, 5188). This was not in anywise disputed

by appellants' experts. Appellee's witness Leonard made a

careful chart study of the various courses steered by the

vessel, bearings taken, positions fixed off of various points,

and giving due consideration to tidal currents and conditions

as predicted by Canadian and American Tide and Current

Books, conclusively established that there was no retained

magnetism in the ship's compasses sufficient to cause appre-

ciable deviation. (Petitioner's Exhibits Nos. 69-A, 69-B,

^o~C, 69-D, 69-E, 69-F and 69-G.)

'Tf there were any deviation, then these courses

could not possibly come out at the distances and at the

points and at the times given in the log book.

'Tf there were any deviation it would immediately
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have become apparent by laying down those courses."

(Ap. 3087, 3088.)

Appellee's witness Farwell made a similar chart study and

arrived at the same conclusion (Ap. 3330-1). None of ap-

pellants' expert witnesses in anywise criticised such chart

work or the conclusions arrived at therefrom.

Despite the foregoing undisputed evidence, appellants

make several statements in their Brief to the effect that the

compasses were in ''bad" condition. The references to the

record do not support any such statements. Mr. Thompson

testified that if called by a shipowner to compensate a com-

pass he would endeavor to reduce the deviation to a mini-

mum (Ap. 2720). That when compensating these com-

passes in 1933 on some headings he could not reduce the

deviations below 2 °
; that if the vessel had been compensat-

ed while she had retentive magnetism, as she rapidly lost

this transient magnetism compass errors would appear ; that

the various shifts during the period of loading were a much

more extensive ''shake down" than any compass adjuster

would have given.

The District Court stated that in addition to the undis-

puted factual testimony

—

"* * * a number of experts testified as to the proper

testing and adjusting of compasses and who should do

it, and as to retentive magnetism in compasses and how
to deal with that. On some important issues there was

a conflict among the experts, but, from that expert tes-

timony which by reason of the local and Alaska experi-

ence and more intimate knowledge of the witnesses

giving it has the greater weight and credibility and from

the other evidence, the court is convinced that any ap-

preciable retentive magnetism acquired by the com-

passes during lay-up was shaken out by the vessel's

movements, such as when backing under her own power

during the loading period; * * *." (Ap. 5467; Ap-

pendix 4.)
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And further found:

'While at the lay-up yard she was not lying uninter-

rupted on one heading all the time but was necessarily

shifted from time to time to accommodate the move-
ment of other vessels." (Ap. 5465; Appendix 2.)

It is demonstrable as a scientific fact that retentive

magnetism could not have caused or contributed to the

stranding: (1) retentive magnetism acquired during lay-up

would be at its maximum on May 13th; (2) if this mag-

netism persisted and was present on her course from Triple

Island to the point of stranding, it must have been in an

amount of 8° to 20°; and (3) if such magnetism existed at

West Seattle and still existed when abeam of Triple Island,

then of necessity it existed throughout the voyage.

From the foregoing premise the following scientific con-

clusions follow: (a) that the deviations must have appeared

in a large amount on every course steered, every heading

taken alongside docks, and every bearing taken of landmarks

during the loading period and on every point on which the

Denali's officers took azimuths off West Point (excepting

W N W) and said vessel could not even have approximated

her courses nor could such large deviations have been over-

looked; (b) during the voyage the maximum variation be-

tween the compasses was on exactly the alleged lay-up head,

on which heading retentive magnetism would have had no

effect upon the compasses; (c) after the vessel was abeam

of Triple Island at 12:06 A. M. and altered her course to

N J4 W, she came abeam on the new course at 1 :00 A.M.;

this could not have occurred unless the vessel was in fact

on her true magnetic course of N % W. If there had been

a deviation of 8° westerly of N % W the vessel would have

come abeam the second time at 12:37; if there had been

a deviation of 20° westerly of N J4 W, the vessel would

have come abeam the second time at 12:20 (appellants' wit-
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ness Richards, Ap. 4791, 4792); (d) on the N % W course

(from Triple Island), the N ^ E course (at the time of

stranding) and the N ^ E course (after stranding), there

was no variation between the steering and standard com-

passes. This would have been impossible if retained mag-

netism had been present to an extent sufficient to affect the

compasses, excepting upon the theory that the magnetism

was equidistant between the two compasses, which would

have been about the position of the Quartermaster's head

in the pilot house (Richards, Ap. 4828, 4829); (e) from

1:30 A. M. the helm was changed to the right five times.

After each change of helm the vessel's head gradually set

back toward Zayas Island. This result was not scientifically

possible from retained magnetism, excepting upon the as-

sumption that portions of the ship's hull were dropping off

between each change, thus creating a new magnetic field

(Kauffman, Ap. 5276).

III. EXONERATION UNDER BARTER ACT

It having been admitted by appellee that cargo was de-

livered to it in good condition and that the same was lost

by reason of the stranding of the vessel, the appellee went

forward with the evidence and established not only the exer-

cise of due diligence at the inception of the voyage but went

further and proved that in fact the vessel was in all respects

seaworthy. Appellee further established that the duty with

respect to checking compasses was delegated to a competent

agent (Shipmaster) and that after the commencement of

the voyage it was the duty of the navigating officers to con-

stantly check their compasses and that in fact this was done;

that after passing abeam of Triple Island the navigating

officers expected some westerly set of the tide but that in

fact the westerly tide currents were stronger than antici-

pated; that the strength of such currents is irregular and

unpredictable; that with full knowledge that tidal currents
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were setting the vessel off her course the Pilot^ from local

knowledge of landmarks and without any reliance upon or

reference to the compasses, attempted by placing his vessel

to starboard on numerous occasions, to regain his proper

course; that through an error in '^management and naviga-

tion" he misjudged his position, and as the District Court

found, this error resulted in the stranding of the ship. It is

not necessary for the shipowner, to bring himself within

the exceptions of the Harter Act or the bills of lading, to

prove that no other possible cause could have contributed

to the loss but merely to give a reasonable and adequate

explanation of the same.

Cook V. Southeastern Lime & Cement Co., 146 Fed.

101;

The Rosalie Hull, 4 Fed. (2d) 985;

The British King, 89 Fed. 872;

The Marechal Suchet, 112 Fed. 440.

The appellants, asserting '^unseaworthiness" of the com-

passes, as the cause of stranding, have the burden of proof

in this respect. (See p. 25.)

The appellants admit that the vessel was seaworthy in

all respects excepting with respect to her compasses and

charts. The duty of determining the good condition of the

compasses (and adequacy of the charts, a subject which

we will consider later) was delegated to the Master of the

ship under proper instructions. This Court has held that a

manager of a navigation company is not required to have

''skill and knowledge" of technical navigational or engineer-

ing duties and may depute to a competent person such tech-

nical details of its business. {The Annie Faxon, 75 Fed.

312.)

And in The Oritani, 40 Fed. (2d) 522 at 528 (affirmed

54 Fed. (2d) 1075) on the question here directly involved,

it was held:
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"The general conclusion is that, with respect to her

compasses, the Oritani was in all respects seaworthy

and properly equipped, and that if there was any want
of sufficient compass data, it was due to a fault of navi-

gation not affecting the seaworthiness of the vessel at

the time she left Kingston or New York."

Both appellee's and appellants' witnesses testified that

it was the Master's duty under standard practice to check

compasses and if necessary to swing his ship and take azi-

muths to determine deviation; that this duty existed not

only at the commencement but throughout the voyage (Ap.

1349, 1378, 1385, 1401, 1601, 1602, 2336, 2337, 4168, 4272,

4273, 4594, 4595, 4687, 4689, 4888, 4923, 5344, 5345). If

the Master failed in this duty it was clearly a fault or error

in management and navigation under section 3 of the Har-

ter Act.

In the case of The Oritani, 40 Fed. (2d) 522, the vessel

was laid up on dry dock from July, 1924, until March, 1925.

Prior to going into commission she was surveyed and re- I

paired ; her compasses had not been compensated by a shore

adjuster since 1921. The same contentions were made there,

as are asserted by appellants here. The Court stated:

"All authorities agree in treating the whole matter

of correction of compass readings (which necessarily

includes the obtaining of the requisite date) as a branch

of the science of navigation. In the case of the Oritani,

the master had always, from the time he left the dock,

the means to obtain whatever information as to devia-

tions was needful or advisable in order to complete the

compass data. He could have taken observations of

charted courses at the dock or as his vessel started

down New York Harbor. If this did not supply the

required data, he could have headed upon the unknown
points either within the Harbor of New York or imme-

diately after proceeding to sea. It is difficult to see

what act of diligence the owners could have performed

beyond supplying him with accurate instruments to ob-



63

tain this information. If the deviation book was insuffi-

cient, it could have been supplemented only by the ob-

servations of a navigating officer. The master of a ves-

sel such as the Oritani is always in theory and almost

always in fact an experienced navigator. * * * The
theory of the law is that the owners are justified in

committing all matters of navigation to skilful and ex-

perienced navigating officers. * * * The conclusion is

that the obtaining of sufiicient compass data, or rather

the supplementing of an insufficient deviation record,

is entirely a matter of navigation, not affecting the sea-

worthiness of the vessel, so far as concerns the owners'

duties in that respect."

The competency of Captain Healy, Master of the De-

NALi, was found by the District Court and is not disputed

by appellants. The undisputed factual evidence is that Cap-

tain Healy did in fact perform the duty delegated to him

with respect to checking the condition of his compasses and

that the compasses were in all respects both mechanically

and magnetically in good condition.

IV. LIMITATION OF LIABILITY

1. Privity or Knowledge—Compasses

It is contended that Mr. Murphy, Superintendent of

Maintenance and Repair, had knowledge of the unseaworthy

condition of the compasses resulting from retentive mag-

netism.

On pages 80 and 81 of their brief, appellants make cer-

tain bald statements as to Mr. Murphy's alleged ^'knowl-

edge," most of which statements are not in anywise sup-

ported by appellants' references to the record, nor in fact

are they true. The question here involved is not whether

the Denali had acquired any retentive magnetism from her

short lay-up, but whether she acquired magnetism in such

amount as to cause excessive unknown deviations (in this
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case from 8 to 20 degrees westerly) in her compasses. While

Mr. Murphy was an electrical engineer he was not a com-

pass adjuster. He was cross examined at tedious length as

to his knowledge of retentive magnetism and on page 1389

of the Apostles, he testified:

'^Q. Well, yesterday you used the words 'retained mag-
netism,' did you not, in your testimony?

''A. Yes.

''^Q. What did you mean by them?

"A. As far as I could gather, that is any temporary mag-
netism which might be acquired by a ship lying at

one heading, and it changes when that heading is

changed. It is also acquired when the ship is on a

voyage, if she is on one heading for a considerable

length of time. That also changes as she moves
about in the different latitudes. That is something

of a very temporary nature, as I can gather."

In other words, he knew the scientific theory of reten-

tive magnetism either from a lay-up or running a steady

course—that he was not a navigator or a compass adjuster

and was therefore not qualified to himself determine the ex-

tent of such magnetism, if any, or whether it would cause

deviations from any particular period of lay-up. This is

purely a technical problem of navigation and for that reason

was delegated by him to the Master:

'We depend entirely upon the master, and at any

time the master of a vessel thinks that his compass is

bad we will adjust it. It is the master's sole duty to

ascertain, when he takes the ship out of West Seattle,

takes her around the harbor, it is his sole duty to ascer-

tain that. Now, after a compass adjustment is made
by a competent adjuster the deviation card which he

makes is of no value to the master, and the one that

governs him is the one that he takes himself." (Ap.

1378.)
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He knew that if excessive deviations were found by the

Master and reported to him (Murphy) with request for

a compass adjustment, that the compass adjuster, with

knowledge of these deviations, would follow his own pro-

cedure of shaking out the magnetism and compensating the

compasses and making a new deviation card. He further

knew that no deviations had been found purely from the

seasonable lay-up and that it had never been necessary to

call in a compass adjuster in the absence of some structural

repair. With this knowledge he delegated this sole duty to

the Master of determining the condition of his compasses,

and this safe practice was in line with the standard practice

of every steamship operator in Seattle, and it was so found

by the District Court.

The question which was repeatedly propounded to the

witness on cross examination (as the District Court stated:

—at least 25 times) (Ap. 1356) was that
—

''IF the vessel

had" (Ap. 1379, 1386) such magnetism which might affect

her compasses, why did he (Murphy) fail to call in a com-

pass adjuster to swing the ship—to which the witness re-

plied: ,

''I tried to tell counsel that I never let my judg-

ment decide whether a compass would be adjusted or

not. The master of the ship is the sole judge of such

matters. If he wanted the compass adjusted, it would
have been adjusted. I am not a navigator. I know noth-

ing about the hazards or the so-called hazards of re-

tained magnetism." (Ap. 1397, 1398.)

And that if a compass adjuster had been called in to swing

the ship prior to loading

—

''The master would have no information that he
could not obtain himself." (Ap. 1409.)

The statements on page 81 of appellants' brief as to

Murphy's alleged general knowledge of retained magnetism
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are very inaccurate and unsupported by the record. As stated

above, he knew the general scientific principle of magne-

tism. The statements (p. 81) as to Murphy's actual knowl-

edge ''respecting the Denalt" are largely unsupported by

any evidence. He knew—(1) that the vessel had not been

lying on any constant heading during the lay-up period;

(2) that her compasses had been compensated following

structural repairs in July, 1933; (3) that inspection by

United States Inspector Kelly related to the mechanical

conditions of the compasses and by comparison of her azi-

muths book with the 1933 deviation card established no ex-

cessive deviations of either compass during 1933, or until

the vessel was laid up on October 31, 1934; (4) that Cap-

tain Healy had not previously served as Master of the

Denali but that he was a competent Master, licensed by

the United States Steamboat Inspection Service (Ap. 1353,

1502, 1504) and had served as Master of ''sister" ships of

the Denali (Ap. 1326, 1327, 1506) with identical com-

passes; (5) that the Denali was not rushed into service

—on the contrary, that on May 1st she was in all respects

"seaworthy," and had an unexpired "seaworthy" certificate;

that she was completely "fueled" prior to May 1st; (6)

that she had not been "swung" prior to May 13th, but,

under his instructions, her compasses would be checked by

her Master to determine whether in fact any excessive de-

viations existed or whether from any cause the Master de-

sired the vessel to be "swung" (prior to loading magnetic

deck cargo) and her compasses compensated by a shore ad-

juster; that he had issued specific instructions that the ves-

sel be "swung" by her Master and azimuths taken after

loading deck cargo, irrespective of whether she had been

previously "swung" and her compasses compensated by a

shore adjuster; (7) that the Master, under his instructions,

would take bearings and checks on such courses or head-

ings as he (the Master) deemed necessary to determine the
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mechanical and magnetic condition of his compasses; (8)

that compass adjusters do rely upon accuracy of bearings

taken alongside docks or while running courses (Ap. 3168,

3170, 3171, 3328, 5158, 5159, 5160, 5162); that if ordered

by the company to compensate and correct compasses for

a known error previously found by the Master, a compass

adjuster would ^'swing ship" on all headings and after cor-

recting deviations (by changing compass magnets) make out

a new^ deviation card, which would be of no use to the Mas-

ter after loading deck cargo; that he (Master) would have

to again ^'swing ship" after loading deck cargo and be gov-

erned by the deviations, if any, so found by him; (9) that

when the Master reported on May 14th that his compasses

were in good condition Murphy did not know just what

checks or what shifts to loading berths had been made by

the vessel (Ap. 1392, 1395); (10) he relied solely upon the

Master's judgment as to the conditions of the compasses (11);

that the Master was not a compass adjuster, but was en-

tirely competent (as much so as a compass adjuster) to de-

termine what, if any, deviations there were on his compasses

;

(12) that there had been no compass adjustment or com-

pensation by a shore adjuster prior to sailing because the

Master had reported to him on May 14th that no compensa-

tion was necessary or desired and again on the night of

May 15th (just prior to sailing) he had again interviewed

the Master, at which time no request was made for compass

compensation.

From the foregoing appellants claim ^'privity and knowl-

edge" by Murphy that the Denali's compasses were unsea-

worthy, and that such privity and knowledge should be

attributed to appellee.

Where the shipowner is a corporation the privity and

knowledge which precludes the statutory right must be that

of the managing officers.
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Craig V. Continental Insurance Co., 141 U. S. 638;

The Republic, 61 Fed. 109, at 112.

This Court in the early case of The Annie Faxon, 75 Fed.

312, held that a foreman, ^'in charge of the Snake River

Boats" was not a "managing officer" within the statute:

''In determining this question, regard must be had

to the method in which the petitioners conducted their

business. * * * It is obvious from the nature of the

business in which they were engaged that they were

required to depute the duty of inspecting and looking

after the boilers and hulls of their steamers to agents

selected for that purpose. De Huff was a foreman in

charge of the Snake river boats. He was a marine en-

gineer, licensed by the United States, and a competent

and skilful man. * * *" (p. 317).

"When we consider the purpose of the law which

is under consideration, and the construction that has

been given to it by the courts, it is obvious that the

managers of a corporation whose business is the navi-

gation of vessels are not required to have the skill and

knowledge which are demanded of the inspector of a

boiler. It is sufficient if the corporation employ, in good

faith, a competent person to make such inspection.

When it has employed such a person in good faith, and

has delegated to him that branch of its duty, its lia-

bility beyond the value of the vessel and freight ceases,

so far as concern injuries from defects of which it has

no knowledge, and which are not apparent to the ordi-

nary observer, but which require for their detection the

skill of an expert." (p. 315.)

In In Re Spencer Kellogg & Sons, Inc., 52 Fed. (2d) 129,

(affirmed by the Supreme Court 285 U. S. 502) it was held

that the "manager of the factory" who had entire charge,

subject only to supervision of the higher officials at the main

office in a distant city, was a responsible "officer" under
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the act with respect to matters coming under his direct man-

agement. This case lays down the principle that the "man-

aging officer" under the act must be either an executive

officer or one who acts for such an officer in his executive

capacity.

The cases cited by appellants (p. 82-3) do not extend

the rule further.

The case of In re Great Lakes T. Corp., 81 Fed. (2d)

441, involved privity of the owner himself under whose per-

sonal supervision the ''barge was laid up * * * and he had

ample means of knowledge."

The case of The New Berne, 80 Fed. (2d) 244, involved

privity of the President and General Manager.

The case of Sabine Towing Co. Inc. v. Brennan, 72 Fed.

(2d) 490, involved privity of ''a port engineer and in charge

of repairs," who worked under the direct supervision of the

executive officers. It was upon this ground that his knowl-

edge was imputed to the officers:

''While they testified positively that Guy was the

port engineer and in charge of repairs, they testified

too that he made no serious repairs without consulting

the officers, and that everything that was done by him
in actually equipping this vessel was done under their

supervision, and with their approval. Under these cir-

cumstances, if there was negligence the officers were
privy to it. * * *." (Italics ours.)

In The Oneida, 282 Fed. 2^'^, limitation was granted

and in The Miami, 43 Fed. (2d) 562, the question involved

was as to burden of proof.

Certain detailed functions of appellee company were

delegated to department heads—five in all—Murphy was

head of the Department of Maintenance and Repair; he had

complete supervision over all details of this department and

only reported to the General Manager with reference to
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major repairs or rebuilding. His competency is not ques-

tioned—the General Manager was not an engineer or navi-

gator; he delegated to Mr. Murphy all technical matters

requiring ''expert skill."

Murphy in turn delegated technical navigational mat-

ters to the Masters of the various vessels—and the com-

petency of Captain Healy, Master of the Denali, to per-

form these navigational functions is not questioned. That

this was a proper delegation of duty and in accordance with

standard practice has been repeatedly held in adjudicated

cases; that the nonperformance of the duties so delegated to

the Master could not have in anywise affected the seaworthi-

ness of the ship at the inception of the voyage, but would

have been an ''error" in navigation or management within

the terms of the Harter Act has been demonstrated.

2. Causation—^Compasses

Appellants have failed to establish any causative connec-

tion between the alleged "unseaworthy" compasses and the

resulting loss. The District Court has stated that prior to

the stranding the Pilot was "piloting or 'conning the ship'

(as experienced navigators do in Alaska inside passages)

without relying upon the compasses" and found as a fact

"That the Denali's watch officers at the time of and for

some time prior to said stranding were not navigating the

Denali by or relying upon said compasses but were in fact

piloting or " 'conning the ship' by eye and sight." This fact

is not disputed—and on the limitation issue is conclusive

as establishing no causative connection between the alleged

unseaworthy compasses and the loss. The burden was upon

appellants to prove such causative connection. (See cases

at p. 25, supra.)
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CHARTS ARGUMENT

I. INTRODUCTORY

Appellants' entire argument, based upon their Assign-

ments of Error Nos. 24 and 11 relating to the alleged in-

sufficiency of the Denali's charts, rests upon the following

assertions:

1. That the Denali was not, but should have been, sup-

plied with chart H. O. 2828, published by the United States

Hydrographic Office in 1922, and

2. That chart C. & G. S. 8102 published by the United

States Coast and Geodetic Survey, the latest edition of

which was admittedly on board the Denali (Ex. A- 10),

was insufficient for navigational purposes in the waters in

question.

Both of the foregoing contentions made by appellants

are at best purely factual and, as will be hereinafter demon-

strated, are wholly unsupported by any evidence in the case,

but on the contrary, both are completely refuted by an

abundance of positive testimony.

The District Court, in its written decision (Appendix

6; Ap. 5471 to 3), in discussing the sufficiency of the

Denali's charts, said:

''2. Charts. * * * Cargo claimants contend that

United States Hydrographic Office chart, being H. O.

2828 (Pet. Ex. IZ), which is a copy of British Ad-
miralty Chart 1737 (Pet. Ex. 74) and is generally re-

ferred to as a large scale and easily usable chart, was
not on board, (although no positive evidence was of-

fered in support of that contention), but the ship's

navigating officers testified that H. O. 2828 was on
board and in actual use by the officers at the time of

the stranding. The latest Coast and Geodetic Survey
chart No. 8102, covering the area about the stranding,

was on board and was saved from the stranding and
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is now in evidence as claimant's Ex. A- 10. * * * That
C. & G. S. 8102 is a proper chart for safe navigation

through Caamano Passage; that it is not necessary to

have chart No. 2828 to go through that passage; that

you can go through that passage just as well by the use

of chart No. 8102 as by the use of chart No. 2828 and
that it would be safe and good practice to do that. * * *

That the reef on which the Denali stranded was a well

known reef, clearly shown on all the charts, and clearly

described in the Pilot books for those waters, * * * so

far as location of the reef was concerned as it showed on

both old and new charts. * * * Both Pilot Obert and
his assistant watch officer. Third Mate Lawton, were

aware of the reef, knew it was there. Pilot Obert had
seen it before while navigating Caamano Passage on

previous voyages. The stranding, therefore, was not in

fact caused by insufficient charts ; there was no insuffi-

ciency of charts; and I find the DenaU was properly

equipped and supplied with charts entirely adequate

for her safe and seaworthy navigation."

And again, the District Court in its Findings of Fact IX
(Appendix 22; Ap. 5454 to 57) found from the undisputed

evidence that:

"* * * at the time said Denali sailed from Seattle on

the morning of May 16, 1935, on her contemplated

voyage to various ports in the Territory of Alaska she

had on board and available to her navigating officers

for use during the course of said voyage, a complete

set of navigating charts for Puget Sound, British Co-

lumbia, Southeastern and Southwestern Alaska, Bering

Sea and Bristol Bay, as well as numerous other charts,

which were entirely adequate and sufficient for the safe

navigation of said Denali on her contemplated voyage.

That among said charts on board the Denali and avail-

able to her navigating officers at the commencement
of and during the course of said voyage, were United

States Hydrographic Office Chart No. H. O. 2828, be-

ing a large scale chart of Caamano Passage and adja-

cent waters, and United States Coast and Geodetic Sur-

vey chart No. 8102, being a smaller scale chart for
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Caamano Passage and adjacent waters, both of which

said charts were on the chart table of the DenaU and

in actual use by her navigating officers at and prior to

the time of said stranding, and either of which said

charts was a proper and sufficient chart for safe navi-

gation of said Denali through Caamano Passage and

the waters adjacent to the reef upon which the Denali

stranded. * * * That in addition to said United States

Hydrographic Office Chart No. H. O. 2828 and United

States Coast and Geodetic Survey Chart No. 8102,

there were on board and available to the navigating

officers of the Denali numerous other American and
Canadian Government navigation charts covering Ca-

amano Passage and waters adjacent thereto, and which

clearly showed the proper location of the reef upon
which the said Denali stranded; * * *. That the Pilot

and Third Mate of the Denali * * * were both experi-

enced officers and navigators and were entirely famil-

iar with the waters of Caamano Passage and the loca-

tion of the reef upon which the Denali stranded. * * *."

Nowhere in their brief do appellants refer to or chal-

lenge the District Court's decision or Findings of Fact above

quoted, respecting the sufficiency of the Denali's charts or

navigational equipment—nor, indeed, are they in a position

to do so since they offered no testimony whatsoever chal-

lenging or otherwise refuting the testimony of appellee's

witnesses upon which the Court's decision and findings re-

ferred to are based. Simply stated, this Court, in order to

sustain appellants' assertions, must find that all of the De-

ALi's navigating officers perjured themselves with respect to

the presence and use on board the Denali on the voyage

in question of chart H. O. 2828. Since appellants here con-

cede that their contention with reference to charts must fail,

if in fact the Denali was supplied with H. O. 2828 (a fact

disputed only by appellants' proctors and not by any testi-

mony in the case), it would seem that further argument

with reference to this subject might be considered super-

fluous; nevertheless, the following discussion and reference
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to uncontradicted, clear and convincing testimony is offered

to demonstrate the utter futility of appellants' contentions

respecting their assignments of error as to charts.

II. THE DENALI WAS EQUIPPED
WITH PROPER CHARTS

The following is established by positive and undisputed

evidence:

(a) That at the time the Denali sailed from Seattle on

May 16, 1935, she had on board a full and complete set of

charts for Puget Sound, British Columbia, Southeastern and

Southwestern Alaska, extending to the Bering Sea, including

Bristol Bay, as well as numerous harbor charts (Captain

Healy, Ap. 1578, 1751, 1833, 1838; Second Mate Larson,

Ap. 2197, 2201, 2250, 2297; Third Mate Lawton, Ap. 2330).

Third Mate Lawton said:

''We had a complete set of charts for Puget Sound
and British Columbia waters, and Southwestern Alaska,

Southeastern Alaska, Bering Sea, Bristol Bay. A com-

plete set of charts." (Ap. 2330.)

Findings of Fact IX (Appendix 22, 23; Ap. 5454 to 57.)

(b) That Second Mate Larson and Third Mate Lawton,

a few days prior to sailing, checked over and listed the charts

on board the Denali, of which there were several hundred,

covering the waters of Puget Sound, British Columbia,

Southeastern and Southwestern Alaska, Bering Sea, and va-

rious harbors, and compared the charts so listed with the

latest Canadian and American chart catalogs (Ap. 2330,

2331, 2196, 2197); Findings of Fact IX (Appendix 22; Ap.

5454 to 5457).

(c) That as a result of this examination and inspection,

and in accordance with the duties delegated to him by the

Master, Second Mate Larson prepared a requisition for such



75

new charts as were deemed necessary to supplement those

already on board the vessel, pursuant to which new charts

were ordered and received on board the Denali prior to

sailing (Ap. 2197, 2198, 2331); Findings of Fact IX (Ap-

pendix 21\ Ap. 5454 to 5457).

(d) That when Captain William McDonald, Master of

the Denali in 1934, left the vessel in the fall of 1934 she

had a full set of charts for Southeastern and Southwestern

Alaska and British Columbia (Ap. 881, 882); Findings of

Fact IX (Appendix 7; Ap. 5454 to 5457).

(e) That at the time of the annual inspection of the

Denali in January, 1935, Assistant Local Inspector Kelly

found that the chart room drawers were full of charts (Ap.

836).

(f) That in addition to a full set of charts with which

the Denali was equipped, she was also supplied with sets

of British Columbia Pilot, Hydrographic Office Publication

176 (Ex. 66), and United States Coast Pilot for Alaska (Ex.

73), which publications clearly describe Caamano Passage

and the reef upon which the Denali stranded (Ex. 66, pp.

265, 266; Ap. 3780, 3781, 1750, 1751, 1754, 1755, 2195,

2329, 2200).

With reference to this subject and the rock upon which

the Denali stranded, British Columbia Pilot, Volume 2,

H. O. 176, page 266, states:

^^ZAYAS ISLAND. * * *

''JACINTO POINT, the southwestern extremity

of Zayas Island, has foul ground extending 1,000

yards south-southwestward from it, upon which is sit-

uated a round, rocky islet 20 feet (6.1 m.) high. * * *

''ROCK. A large rock, drying 12 feet (3.7 m.) and
connected with the island by a bank with depths of 4

to 10 fathoms (7.3 to 18.3 m.) is situated 1,600 yards
southeastward from the point eastward of Jacinto

Point."
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(g) That the latest C. & G. S. chart No. 8102 covering

the area in question and showing the reef and rock upon

which the Denali stranded was saved from the vessel and

was introduced in evidence as Exhibit A-10 (Ap. 2221,

2270); Findings of Fact IX (Ap. 5454 to 5457). An effort

was likewise made to save the Denali's navigating instru-

ments, including her compasses, which were removed from

their binnacles, as well as chart H. O. 2828 and other charts

with which the Denali was supplied, all of which were

placed in a lifeboat, which, due to the rough seas, swamped,

and upon orders of the master of the Coast Guard Cutter

Cyane was cut adrift and lost (Ap. 1578, 1580, 2391, 2392,

2395, 2396, 2136,2137, 1719).

(h) That chart H. O. 2828 was not only supplied to and

on board the vessel, but was in actual use by the officers

of the Denall at and prior to the time of stranding (Cap-

tain Healy, Ap. 1719, 1720, 1729, 1760, 1761, 1838; Larson,

Ap. 2223, 2224, 2225, 2229, 2230; Lawton, Ap. 2342, 2343,

2461; Obert, Ap. 1896, 1897). Findings of Fact IX (Ap-

pendix 23; Ap. 5454 to 5457).

(i) That chart H. O. 2828 was a usual and well-known

sailing chart for the waters in question, the last edition of

which, prior to May 16, 1935, and prior to the trial of the

case, was published in the year 1922 (Ex. 33; Ex. 69-F; Ex.

69-G; Ex. A-11; Ex. A-32); (Ap. 1720, 1838, 1839, 2225,

2226).

(j) That the Denali was fully supplied with the latest

Notices to Mariners, published weekly by the Hydrographic

Office, and from which any and all corrections or additions

to the various charts could have been and were made by the

ship's officers (Larson, Ap. 2199, 2201; McDonald, Ap.

882, 883, 884; Healy, Ap. 1839). Findings of Fact IX (Ap-

pendix 23; Ap. 5454 to 5457).

(k) That the vessel's magnetic course from Triple Island

Light through Caamano Passage was laid on chart H. 0.
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282S by Captain Healy on the morning of May 18th, and

was on the chart table with chart C. & G. S. 8102 during all

of that day and at the time Pilot Obert and Third Mate

Lawton took over the watch at midnight, May 18, 1935

(Healy, Ap. 1729, 1760, 1761; Lawton, Ap. 2342, 2343,

2344; Larson, Ap. 2229, 2230, 2223, 2224, 2225; Obert, Ap.

1896, 1897, 1898, 1899). Captain Healy said:

^'Q. You laid out the course the 'Denali' was going to

follow on a chart, is that right?

''A. Yes.

^'Q. On what chart?

''A. On a large scale chart of that vicinity.

'^Q. What was the number of it?

^'A. 2828 (Ap. 1729)."

Findings of Fact IX (Appendix 7, 23; Ap. 5454 to 5457).

(1) That C. & G. S. chart 8102 was a proper and suffi-

cient chart for the safe navigation of the Denali through

Caamano Passage and the waters adjacent to the reef and

rock upon which the Denali stranded (Ap. 1731, 1746).

Findings of Fact IX (Appendix 8, 23 ; Ap. 5455). With refer-

ence to this subject. Captain Healy, upon cross-examination

without contradiction stated:

''A. Because it is not necessary to have chart No. 2828
to go through that passage. You can go through that

passage on that other chart just as well as you can
on Chart No. 2828.

''Q. You are indicating Chart No. 8102, Claimants' Ex-
hibit A- 10, as the one you could go through without
using Chart No. 2828, is that right?

^'A. Yes.

''Q. You think it would be safe to go through without
the large scale chart. No. 2828?

''A. You could.
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^'Q. Would it be safe and good practice to do it?

'^A. Yes." (Ap. 1731.)

And again, upon cross examination, Captain Healy testified

(Ap. 1746):

''Q. You think it would be perfectly proper to use that?

(referring to C. & G. S. 8102, Claimants' Ex. A-10).

"A. Absolutely.

'^Q. And no other chart?

"A. Yes.

"Q. There is nothing shown on any other charts that is

any better than on that chart?

^'A. That chart is just as good as any chart."

(m) That all of the sailing charts published, regardless

of scale, whether published through the Hydrographic Office

or by the Coast and Geodetic Survey, clearly show the reef

and rock upon which the Denali stranded and in the identi-

cal position on each published chart. (Richards, Ap. 3507,

3511, 3740, 3780, 3781). In this connection appellants' wit-

ness. Commander Richards, testified as follows:

"En route to Ketchikan I checked all available

charts, including those belonging to the 'Cyane/ * * *

about 20 charts in all.

''A. * * * Including one or more editions of the fol-

lowing charts: Hydrographic Office Chart No. 1584,

* * * and Hydrographic Office Chart No. 2828; Coast

and Geodetic Survey Charts No. 7002, No. 8002, and

No. 8102; * * * / jound them all to be in substantial

agreement as to Denali Rock and the immediate vi-

cinity,

''I might add that these charts included no exact

duplicate, but they did include different editions of

the same chart.
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''To summarize the results of our soundings, and

the bearings which we took, the bearings were in com-

plete agreement with the chart, and the soundings in

no case showed less water than is shown on the chart.

"Mr. Bogle: You are now referring to all these

charts?

"A. / am referring to all of the charts, correct.''

(Ap. 3507, 3511.) (Italics ours.)

And further:

"Q. What else did the bearings and soundings taken by
you on March 15, 1937, show?

"A. And that the rock on which the 'Denali' landed is

in the position as shown on the chart." (Ap. 3740).

Continuing, Commander Richards testified:

"Q. Is or is not the reef on which the ''Denali' stranded

a well known reef?

"A. It is. It is clearly shown on all the charts, and clearly

described in the Pilot books for those waters.

"Q. Is that reef on which the 'Denali' stranded shown
on the usual sailing charts ordinarily used by ves-

sels navigating Caamano Passage, and the waters of

the vicinity of said reef, or not?

"A. It is." (Italics ours.) (Ap. 3780, 3781.) Findings

of Fact IX (Ap. 5454 to 5457).

It is of interest to note the reason why appellants dis-

patched Commander Richards to the scene of the stranding

for the purpose of making a detailed survey of the reef and

to establish definitely its position. Appellants, apparently

relying on the absurd claim of Pilot Obert (later abandoned

in his testimony before the U. S. Steamboat Inspectors and

at the trial in the District Court) that the ship stranded on

an uncharted reef a mile northerly of the well known reef

located off the southeasterly end of Zayas Island, sent Rich-

ards to survey the area and establish definitely that there
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was no such uncharted reef and that the reef upon which

the Denali stranded was a reef well known to all naviga-

tors, shown on all charts of the area and described in the

British Columbia and United States Pilot Books (Exhibits

66 and 73). The fact that the reef on which the Denali

stranded was well known to navigators and shown on all

sailing charts was likewise alleged in appellants' amended

answer (Ap. 196). The identity of the reef being admitted

by appellee at the trial, it now suits appellants' purpose to

not only disregard Commander Richards' testimony above

quoted, based upon a detailed survey of the area and a check

of all navigation charts of these waters, but to assert, in

direct contradiction to the testimony of Commander Rich-

ards, that the rock upon which the Denali stranded is only

properly shown on chart H. O. 2828.

(n) That in addition to charts C. & G. S. 8102 and H. O.

2828, the Denali was supplied with two other new charts

referred to by Commander Richards as showing Caamano

Passage and the reef and rock upon which the Denali

stranded. These charts are C. & G. S. 7002 and C. & G. S.

8002 (Exhibits A-1 and A-18, Ap. 3707-11 inc.).

(o) That both Pilot Obert and Third Mate Lawton,

navigating officers of the Denali, at the time of and prior

to the stranding, and without reference to any chart or

pilot book and as a result of "local knowledge," knew of

the existence of the reef and rock upon which the Denali

stranded, its exact location with reference to Zayas and

Dundas Islands (Ap. 1922, 1923, 2102, 2365), and were

cognizant of the dangers it presented. Pilot Obert on pre-

vious voyages had frequently seen the reef and rock upon

which the Denali stranded and knew its exact location

(Ap. 1922, 1923, 2365, 2102). Pilot Obert said:

"Q. Was the existence of this reef upon which the De-

nali stranded known to you?

"A. Yes, sir.
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"Q. Prior to the time she stranded?

'^A. Yes, sir." (Ap. 1922, 1923.)

Findings of Fact IX (Appendix 24, 8; Ap. 5454 to 5457).

(p) That for some time prior to the stranding, Pilot

Obert had been navigating the Denali without regard to

compasses or charts, piloting the same from visual sights

and objects with which he was thoroughly familiar and rely-

ing upon his ''pilot's eye" and "local knowledge." (Ap.

1914, 2102, 2367, 2519). Findings of Fact IX (Appendix

12; Ap. 5454 to 5457).

Having thus demonstrated that the Denali was prop-

erly equipped and supplied with charts entirely adequate for

her safe and seaworthy navigation, and that the Court's

findings of fact in this regard were supported by positive

and uncontradicted evidence, we consider now more spe-

cifically appellants' suggestions and arguments as to charts.

III. APPELLANTS' CONTENTIONS CONSIDERED

Appellants' entire argument with respect to this subject

is based upon what they choose to call "inconsistencies and

improbabilities" without support of any testimony, and in

the main, is predicated upon isolated and distorted refer-

ences to the record.

The first argument made by appellants (Br. 86, 87) is

that the appellee intended that the Denali should proceed

by the "outside" route of Hecate Strait and Caamano Pass-

age rather than by the "inside" route. This contention, while

wholly immaterial, and not raised in the District Court, is

answered by the testimony of the vessel's officers, particular-

ly that of Captain Healy, who stated that the selection of

the vessel's route from Seattle to her first port of call in

Alaska was left entirely to his judgment and discretion, and

was the route customarily taken by freighters (Ap. 1821,

1822). Furthermore, both charts H. O. 2828 and C. & G. S.
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8102 cover the ''inside" as well as the ''outside" passage in

this area (Ex. A-10, Ex. 33 ;
Ap. 1720). The record is barren

of any testimony even inferentially indicating that Mr.

Murphy or Mr. Tracy or any officer of appellee directed or

instructed Captain Healy which route he should take in

reaching the first port of call in Alaska. Moreover, it is un-

disputed that the Denali was equipped with a full set of

charts for Southeastern and Southwestern Alaska and Brit-

ish Columbia, including charts for both the "outside" and

"inside" routes, depending upon which route the Master's

judgment, based upon weather conditions and other factors,

indicated should be pursued (Ap. 1822, 2197, 2201, 2250,

2267, 2268). Appellants' reference to pages 1872, 1873 and

1876 of the Apostles (Br. 87) fails to disclose any reference

to this subject whatsoever.

Appellants next argue (Br. 87, 88, 89 and 90) that the

Denali should have been supplied with chart H. O. 2828.

The Court's finding of fact that the Denali was supplied

with this chart, and that the same was in use by her navi-

gating officers is supported by uncontradicted testimony (p.

76 of this brief; Ap. 1732, 1733, 1896, 1897, 2342, 2343,

2223, 1729, 1838). To sustain appellants' contention in this

regard, this Court must find that each and all of the De-

NALi's navigating officers perjured themselves with respect

to this subject. Referring to the truthfulness of the Denali's

officers, the District Court in its decision, said:

"No witness appeared to deliberately or knowingly

falsify. * * * I have never seen more honest, frank or

candid witnesses than those at this trial." (Appendix

13, 14.)

Chart H.0.2828isa usual and well-known sailing chart

for this area and "is used by all vessels going to Alaska by

w^ay of the inside passage as well as up through Hecate

Strait from Triple Island on." (Ap. 1720).
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Appellants infer that since no requisition for chart H. O.

2828 was produced for the years 1933, 1934 and 1935, the

same was not on board the ship and in use by her officers as

the testimony discloses. Due to the fact that many of ap-

pellee's old records were lost or destroyed, the District Court

refused to grant appellants' request that appellee be re-

quired to produce records prior to 1933. As previously point-

ed out herein, chart H. O. 2828 was published in the year

1922, some 13 years prior to the voyage in question (Ap.

2226, 1729, 1730).

Appellants' reference to the testimony of Pilot Obert

that ''a brand new set of charts" was purchased prior to the

voyage, is simply a distortion of this witness' testimony.

Pilot Obert stated:

^^Q. The U. S. chart that you used on that particular

voyage, when was that chart bought and put on the

ship?

''A. She had a brand new set of charts on this voyage.

"Q. Did you buy them? A. They were ordered from the

office and the second mate brought them into the

ship. She had some old charts and brand new charts

and harbor charts as well." ( Ap. 1989.)

Appellants suggest that the testimony of the vessel's

officers with respect to chart H. O. 2828 was ''somewhat

vague and not always consistent." We have referred to the

testimony of the ship's officers in connection with this sub-

ject (pages 76, 77 of this brief), which demonstrates the in-

accuracy of this suggestion. The inference is made that since

chart H. O. 2828 was not saved from the wreck, the same

was not aboard the vessel. The testimony is uncontradicted

that all of the charts and navigating instruments were placed

in a lifeboat and due to rough seas, the lifeboat swamped
and upon orders of the master of the Coast Guard Cutter

"Cyane" was cut adrift (Ap. 2390, 2392, 2393, 2394). Third
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Mate Lawton, who attempted to salvage all of the charts,

azimuth books and navigating instruments, stated:

^'A. We got the compasses, the bearing board and charts,

the azimuth book, put them all by the side of the

ship, and lowered them into the lifeboat.

^'Q. What was the state of the weather at that time?

Had it increased any?

"A. It was increasing, getting rougher all the time, very

fast. * * *

^'Q. What was loaded into this lifeboat, Mr. Lawton?

"A. We had lowered the ship's navigation instruments

down into the boat.

^^Q. Were the compasses put in the lifeboat?

^'A. Yes; the compasses.

''Q. How about the charts?

"A. The charts, yes; all the navigation instruments that

we took.

'^Q. The azimuth book?
''A. Yes, the azimuth book.

* * *

"Q. How was the sea and weather at that time, when
you started to do that?

^'A. The sea was real rough at that time, and we had
plenty of trouble. * * * There was water and oil in

the boat * * * Plenty of oil, crude oil." (Ap. 2390,

2391.)

And further:

^'A. Well, the boat was banging up against the side of

the 'Cyane' on account of the waves hitting it. I

stepped down to the bottom of the lifeboat and got

one of the compasses. * * * In doing so, I lost my
balance and started to fall in between the Hfeboat

and the Coast Guard Cutter. In order not to fall

in between the sides of the boat I threw myself

backwards, landing on the bottom of the boat with
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the compasses on top of me. The commander, or one

of the officers on watch hollered down to get out of

the lifeboat, that it was not safe in it any more

—

and I said, 'All right.' There was a bundle of charts

laying in the corner of the lifeboat where I was at,

and while waiting for the lifeboat to come up level

with the 'Cyane' I grabbed for this bundle of charts

but only succeeded in getting one of them. Well, I

didn't stop for any more. I had a chance to scramble

over onto the 'Cyane,' so I did that. The Hfeboat

was caving in, getting full of water, and it was

swamped. They ordered the lifeboat put astern,

towed on the line. * * * Two of them sank. * * * The
other two were so waterlogged that the commander
ordered them cut adrift.

''Q. Was any of that equipment, to your knowledge, Mr.
Lawton, ever saved that was within that boat other

than the chart that you have mentioned?

''A. None to my knowledge." ( Ap. 2394, 2395, 2396.)

Appellants' suggestion that ^'appellee's failure to save

H. O. 2828 is a very highly suspicious circumstance" (Br.

93), is obviously not sustained by the testimony ab6ve

quoted.

Appellants again infer (Br. 93) that chart 2828 was not

aboard because Second Mate Larson had placed certain lines

and ''vessel tracks" upon C. & G. S. 8102, which was saved

(Ex. A-10). An examination of this exhibit will show vessel

"tracks" not only through Caamano Passage but to the west-

ward and north, far beyond the point of stranding as well.

Both Second Mate Larson and Captain Healy explained

these "tracks" upon the basis of the usual custom of junior

officers on Alaskan vessels to plot their courses, gain "local

knowledge" of the run, and to secure distances, which are

noted for future reference (Ap. 1586, 1722, 1723, 1727,

2266, 2271).

Appellants' characterization of these tracks as "practice

courses" is simply a distortion of the evidence.
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Appellants, in further support of their inference that

chart 2S2S was not aboard (Br. 94, 95, 96 and 97) point to

the alleged statement of Pilot Obert, secured at the ''star

chamber" proceeding in the United States District Attor-

ney's office, previously referred to at page .... of this brief,

and refer to his conversation with Mr. Murphy upon the

former's return to Seattle following the stranding. The testi-

mony is clear that Pilot Obert reported to Mr. Murphy that

the reef upon which the vessel stranded was farther north

than that shown on the charts because the vessel had run

seven minutes beyond what Pilot Obert took to be Zayas

Island, and for that reason, and based upon his local knowl-

edge gained from many years of experience, concluded that

the vessel at the time of stranding had passed to the north-

ward of the reef shown by the charts to be located off the

southeastern end of Zayas Island, and had struck a different

or uncharted reef (Ap. 4128, 4130, 4131, 4137, 4138). To

demonstrate that Pilot Obert was incorrect in this conten-

tion, Mr. Murphy secured a different and smaller scale

chart than either C. & G. S. 8102 or H. O. 2828, which Pilot

Obert conceded were in use by him at the time of the strand-

ing, to-wit: H. O. 1584, which upon comparison with the

two charts in use at the time of stranding, clearly indicated

that the reef was marked in the same position upon all pub-

lished charts. In this connection, in his alleged statement at

the District Attorney's office. Pilot Obert said:

''Q. Do you mean to say that both charts are wrong

according to the observations there? A. Yes.

Q. And that the reef is actually a mile away from

where it is shown on both charts? * * * Does this

old chart show this reef? A. Just the same.

Q. And the new one? A. Yes.

j|« * *

Q. And the conclusion that you draw is that the chart

was wrong? A. The trouble is that the old survey

was not accurate.
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* * *

Q. Do you use two charts or just one? A. We always

compare them.

Q. Which chart did you use? A. Both of them.

* * *

Q. The United States chart that you used on that par-

ticular voyage, when was that chart bought and put

on the ship? A. She had a brand new set of charts

on this voyage.

Q. Did you buy them? A. They were ordered from the

office and the second mate brought them onto the

ship. She had some old charts, and brand new charts,

and harbor charts as well.

;(c * >|«

Q. If you had the new chart aboard the Denali—
A. It wouldn't have made any difference. Q. Why?
A. This reef shows on the other chart. * * *

Q. If you had had the new chart there would not have

been any stranding?

A. Yes, it wouldn't have made any difference.

* * jK

A. Well, I felt sure that the ship was past the reef. We
always see the breakers—

Q. According to the chart you were past the reef?

A. According to the chart we were past the reef.

* * *

Q. Was the chart that Mr. Murphy showed you on a

larger scale?

A. Not larger, but it is a different chart altogether."

(Ex. A- 17.) (Italics ours.)

In his conference with Mr. Murphy, Pilot Obert testi-

fied chart H. O. 2828 as being on board the vessel and in

use at the time of stranding (Murphy, Ap. 4126, 4127).

In his alleged statement before the District Attorney,

Pilot Obert was asked:

"Q. What was the number of the U. S. Chart? A. I am
not sure, I think it was 8920."
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was more similar to ''8102" than "2828." This contention,

of course, is absurd and requires no answer. Again, appel-

lants refer (Br. 96) to Pilot Obert's statement that there

was "a brand new set of charts on this voyage." Pilot Obert's

statement in this regard, quoted at page 87 of this brief,

disposes of this alleged inference.

Appellants, on page 96 of their brief, assert as an indica-

tion that H. O. 2828 was not on board the Denali, that no

mention was made of this chart until the taking of the de-

position of Commander Richards in March of 1937. The

absurdity of this suggestion is indicated by the fact that

the deposition referred to was the first proceeding in the

case and occurred long prior to the trial.

Appellants assert (Br. 97) that the purchase of Canadian

chart 314 (Ex. 72) is another circumstance indicative of

the absence of chart H. O. 2828. An examination of both of

these charts indicates simply that Canadian chart 314 covers

Hecate Strait (northern portion) in detail and does not take

in the waters to the northward, including Caamano Passage

and the reef upon which the Denali stranded, as does H. O.

2828 and C. & G. S. 8102. Any inferences to be drawn from

this suggestion, we submit, can be more favorable to ap-

pellee than to appellants since, if upon checking the chart

lists Second Mate Larson considered the necessity of having

Canadian chart 314, it must be obvious that H. O. 2828 was

already among the Denali's charts, or he would have in-

cluded chart H. O. 2828 in his requisition.

Appellants next claim that chart C. & G. S. 8102 was an

insufficient substitute for chart H. O. 2828 (Br. 98, 99 and

100).

If appellants were serious in this contention, they would

have most certainly called witnesses to testify that C. & G.

S. 8102 was not a sufficient or adequate chart for navigation

of the waters in question, and thus attempted to refute the



testimony of Captain Healy, quoted at page 78 of this brief,

to the effect that it would be perfectly proper to use chart

C. & G. S. 8102 (Ex. A-10) for navigation through Caam-

ano Passage, and this without the assistance of any other

chart, and that ^'chart C. & G. S. 8102 was just as good as

any other chart for this purpose." The record is utterly bar-

ren of any testimony in support of appellants' contention

in this respect. On the contrary, Commander Richards, the

only witness presented by appellants with any experience

whatsoever in the waters in question, did not deny the ade-

quacy of chart C. & G. S. 8102 for navigation through Caam-

ano Passage, but testified that chart C. & G. S. 8102 clearly

indicated the reef and rock upon which the Denali stranded

(Ap. 3507-11 inc.; 3780,3781).

In an effort to bolster this contention, appellants have

inserted at the end of the appendix of their brief what they

characterize as ''photostatic enlargements" of C. & G. S.

8102 and H. O. 2828 for purposes of comparison. Appellee

likewise invites such comparison, not only of the distorted

photostatic enlargements referred to, but to the actual ex-

hibits in the case (C. & G. S. 8102, Ex, A-10; H. O. 2828,

Ex. ?il and Ex. 33). It is obvious that both charts are identi-

cal except as to scale insofar as the location of the rock upon

which the Denali stranded is concerned. Both show a three-

fathom patch adjacent to the rock which is indicated either

by an ''asterisk" or "star dot" as in C. & G. S. 8102, or by a

"black dot" as on chart H. O. 2828. At page 99 of their

brief, appellants refer to a sketch which it is asserted they

have prepared from data noted on H. O. 2828 and C. & G. S.

8102, which sketch is not only entirely misleading but wholly

inaccurate. With respect to this drawing, it is sufficient to

say that the sketch as it relates to charts C. & G. S. 8102

completely ignores the rock upon which the Denali strand-

ed, and shows only the surrounding three-fathom patch,

whereas the sketch illustrating chart H. O. 2828 shows the
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rock in question surrounded by the three-fathom patch. The

drawing, therefore, is not only misleading but ignores un-

disputed testimony, including that of appellants' witness,

Commander Richards, above referred to (Ap. 3780, 3781,

3507, 3511). Here again appellants' contention is complete-

ly answered by the personal knowledge of Pilot Obert and

Third Mate Lawton as to the existence or location of the

reef and rock upon which the Denali stranded (Ap. 1922,

1923, 2365). Appellants allude to Pilot Obert's ''statement"

secured in the District Attorney's office, heretofore referred

to, in answer to which we refer to our previous discussion

of this subject, which will be found on pages 86, 87 of this

brief.

Lastly, appellants contend that appellee failed to prove

that the Denali was supplied with a chart which is a suffi-

cient substitute for H. O. 2828.

We feel that this contention has been amply answered

at previous portions of this brief and certainly by the testi-

mony of Captain Healy, referred to at page 77 herein.

While appellants disregard charts C. & G. S. 7002 and C. &

G. S. 8002 as being of too small a scale to permit accurate

navigation, their witness. Commander Welles, in explaining

his ''expert" testimony, employed chart C. & G. S. 7002 for

this purpose (Ex. 18). It is likewise undisputed that the

Denali was supplied with H. O. 1 583 (Ex. A-43) and H. O.

1584 (Ex. A-39) and that the so-called "new H. O. 1584"

is but a combination of these two charts without any change

or alteration so far as the waters in question are concerned

(Ap. 5414, 5416).

We believe it will be plain to the Court that the appel-

lants' entire argument and each subdivision thereof con-

cerning the alleged insufficiency of the Denali's charts is,

as we have previously pointed out, based not upon any tes-

timony in the record, but rather upon the "strong infer-

ences" drawn by appellants' proctors, which we have demon-
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strated are completely and clearly refuted by undisputed,

positive testimony by witnesses with personal knowledge of

the facts.

IV. EXONERATION UNDER BARTER ACT

As has been previously demonstrated, the Denali, prior

to, at the inception of the voyage and at all times up to the

point of stranding, was supplied and equipped with all f)ub-

lished charts relating to the waters in question, issued by the

Hydrographic Office and the United States Coast & Geodetic

Survey, said charts being as follows: H. O. 2828, H. O. 8102,

C. & G. S. 7002, C. & G. S. 8002, H. O. 1583, H. O. 1584,

and Canadian 314.

Even assuming that the Denali was not supplied with

chart H. O. 2828 (which appellee stoutly denies), it is clear

that C. & G. S. 8102 (Ex. A-10) admittedly supplied to

and in use on board the Denali, was adequate for the safe

navigation of the waters in question and rendered the De-

nali seaworthy with respect to charts (Ap. 1731, 1746).

The Court's finding of fact that "in fact the Denali was,

Iprior to, at the commencement of, and at all times during

said voyage, in all respects sufficiently and properly supplied

and equipped with navigational charts and navigational aids

adequate for her safe and seaworthy navigation upon the

voyage on which it was then engaged" is therefore fully

sustained by the testimony in the case.

Appellants apparently place considerable reliance upon

the decision of the Court in J'he Maria, 91 Fed. (2d) 819,

to support their inference concerning the inadequacy of the

Denali's charts, and would compare the factual situation in

that case with that of the case at bar. The Maria case was

strictly a Harter Act decision. The evidence in the Maria

case indicated clearly that there was no chart or other navi-

gational data on board the vessel showing the changed posi-

tion of a certain lightship, that the vessel's officers were ut-
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terly unaware of this changed position, and were unfamiHar

with the waters involved, with the result that the vessel

stranded, due to said inadequate information. In this con-

nection the Court said, at page 820:

"There were no data of any kind upon the ship which

showed the true situation, and all of the officers were

ignorant of the changes."

In connection with the questions of adequacy of charts

and whether '^due diligence" requires the largest scale chart

or all published charts to be on board the vessel to render

her seaworthy, the Court, in the case of The Oritani, 40

Fed. (2d) 522, in granting exoneration under the Harter

Act, said, at page 528:

''The second particular in which the libelant charges

the vessel with unseaworthiness is failure on the part of

the owners to supply her with adequate charts, par-

ticularly failure to have on board Chart No. 708 issued

by the United States Hydrographic Office, which is a

chart of Port Morant on a scale of 1 to 12,192, referred

to in the testimony as the large scale chart. Captain

Yates, who commanded the Oritani for upwards of two

years until December, 1923, testified that during that

time he had Chart 708. This testimony I accept. The
other officers of the Oritani were unable to state whether

or not this chart was on board when she left New York

in April, 1925. I will assume (although not find as a

fact) that Chart 708 was not on board. She had, ad-

mittedly, a chart of the coast line of Jamaica from

Morant Point to Port Royal, being H. O. Chart No.

1782, on a much smaller scale (1 to approximately

200,000). This chart contains practically all the navi-

gational aids that are supplied by the large scale charts.

The buoys for the navigation of the port are all marked.

Directions for entering or leaving the harbor are speci-

fied. Reefs are shown correctly, and the principal land-

marks designated. It is to be borne in mind that the

harbor of Port Morant is only about a nautical mile in

length. The course in or out is perfectly straight, indi-
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cated by buoys and landmarks. There is nothing lack-

ing on Chart No. 1782 which would affect the safe navi-

gation of a vessel within the waters of Port Morant. The
testimony of both navigating officers of the Oritani, to-

gether with that of Captain Yates, who had commanded
her during a period of two years, and of Captain Proud,

who had navigated the waters of Port Morant on many
occasions, was in agreement that H. O. Chart No. 1782

was sufficient. The only testimony to controvert this

was from the two experts called by the libellant, neither

of whom had ever navigated the harbor. Seaworthiness

is fitness for the contemplated voyage. The officers of

the Oritani were all familiar with the Port Morant har-

bor and its surroundings. I find that H. O. Chart 1782

in the possession of a master and officers who were en-

tirely familiar with the harbor of Port Morant was
wholly adequate for the safe navigation of the vessel,

and conclude that in the matter of charts the Oritani

was seaworthy and properly equipped and supplied."

(Italics ours.)

Upon appeal the Circuit Court (CCA. 3, 54 Fed. (2d)

1075) adopted the decision of the District Court above re-

ferred to as its own, commenting upon the excellent treat-

ment of the subject matter.

In the case of the Steel Scientist {United States Steel

Products Co. V. American & Foreign Ins. Co.), ^2 Fed. (2d)

752, (CCA. 2), it was contended that the vessel was unsea-

worthy in that her charts and light list had not been cor-

rected to indicate the existence of a certain new light. The

Court, speaking through Judge Hand, found that since the

vessel was supplied with proper "Notices to Mariners" indi-

cating that the light was to be, and had actually been in-

stalled prior to the vessel's departure, the charts could and

should have been corrected by the vessel's officers and that

furthermore, information concerning the new light was con-

tained in the Pilot Book supplements on board the vessel

and from which the necessary information could have been
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secured. The Court, holding the vessel to be seaworthy,

said, at page 753:

''It is true that there was an accumulation of these

pamphlets (Notices to Mariners) on board when the

ship left New York, said to amount to some 900 pages

in all ; but even so it would have taken only a few hours

at most to cull out from them all notices affecting the

waters between New York and Colon and to bring the

chart and the list up to date. * * * A ship must indeed

be reasonably fitted for her service, but ordinarily she

need not conform to a higher standard of care than that

which prevails among duly accredited masters of ex-

perience. The New York, 204 Fed. 764, 765 (CCA.
2); Spang Chaljant & Co, v. Dimon S. S. Corporation,

57 Fed. (2d) 965, 967 (C.C.A. 2); Louis-Dreyfus v.

Paters on Steamships, 67 Fed. (2d) 331 (CCA. 2);

The Marlborough (D.C) 47 Fed. 667, 670; The Cabo
Hatteras (D.C) 5 Fed. Supp. 725, 736."

The W. W, Bruce, 94 Fed. (2d) 834 (C.C.A. 2), cited

by appellants (page 104 of their brief), contains no factual

situation even remotely approaching that of the case at bar,

and hence will not be here discussed.

V. LIMITATION OF LIABILITY

In the concluding portion of their brief, pertaining to

the subject of charts, appellants (Br. 104, 105, 106) assert

that appellee was guilty of ''privity and knowledge" as to the

alleged insufficiency of the charts supplied the Denali for

the voyage in question.

Unless this court is prepared to hold that the testimony

of the Denali's navigating officers was perjured and not

worthy of belief, and that the District Court's findings with

reference to the adequacy of the Denali's charts are to be

disregarded, and that chart H. O. 2828 was not on board the

Denali, and that chart C and G. S. 8102 was inadequate

for the navigation of the waters in question, then the legal
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question respecting the
^

^privity and knowledge" of appel-

lee's managing officers becomes immaterial.

Assuming, for the purpose of argument, that the issue of

''privity and knowledge" is pertinent to appellants' conten-

tions relative to the alleged insufficiency of charts, the Dis-

trict Court, in its Findings of Fact IX (Appendix 22; Ap.

5454-57) found from the undisputed evidence that:

''* * * Petitioner's superintendent of maintenance

(Mr. Murphy), in accordance with the usual, customary

and safe practice, delegated to the master and navigat-

ing officers of the steamer Denali the duty of checking

the navigation charts and navigation aids on board said

Denali prior to the commencement of her contemplated

voyage, for the purpose of determining what, if any,

additional navigation charts or navigation aids were
necessary or required for said navigating officers of the

steamer Denali for safe navigation during the contem-
plated voyage, which duty the master and navigating

officers of the Denali were qualified and competent to

perform; * * *."

The duty of checking the vessel's charts and of ordering

such new charts as were deemed necessary for the voyage in

question was delegated, in accordance with usual, customary

and safe practice, to the master and navigating officers of

the Denali (Ap. 1514, 1515, 1534, 1535). This duty so

delegated was performed by the Denali's second officer

under the direction of the master and the charts ordered

were received and placed on board the vessel (Ap. 1514,

1515, 2197, 2198, 2331). That neither Mr. Wilson nor Mr.

McKinstry, appellee's managing officers, were experienced

navigators or had any knowledge of chart requirements

cannot be disputed. It is likewise clear that all matters per-

taining to navigational equipment, charts and compasses

were delegated by Mr. Murphy, appellee's Superintendent

of Maintenance, to the Denali's master and officers who
were competent to perform this duty (Ap. 1514, 1515, 1534,
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1535). Mr. Murphy was without active sea experience, nor

was he a navigator (Ap. 1297, 1445). Appellants do not

contend that this delegation of duty was improper. The

Yungay, 58 Fed. (2d) 352. (See also authorities, page 23

this brief.) We have elsewhere in this brief discussed at

length Mr. Murphy's relationship to appellee insofar as the

legal question of '^privity and knowledge" is concerned,

which will not be here repeated (Pages 24, 42, 66-70, this

brief).

Appellants contend that Mr. Murphy knew, or should

have known, that the Denali should be supplied with chart

H. O. 2828 and that his purchase of Canadian chart 314 was

a "confession" on his part that he should have purchased

chart H. O. 2828. As previously pointed out, Canadian chart

314 was requisitioned by the second officer and furnished

the ship in accordance therewith (Ex. A-1). There is no

testimony whatsoever that Mr. Murphy had any personal

knowledge of the charts on board the Denali, the charts

supplied upon such requisition, or that there was any insuf-

ficiency of charts. In this connection Mr. Murphy testified:

"Q. Mr. Murphy, did you, prior to the saiHng of the

Denali on May 16, 1935, have any knowledge of

any defect in her equipment, hull or machinery, or

any unseaworthiness in connection with the equip-

ment and appurtenances of that vessel, or of any

insufficiency or incompetency among her crew per-

sonnel, before she sailed?

A. None whatever." (Ap. 1329.)

Despite the assertions of the appellants of alleged in-

adequacy of charts and the ''privity and knowledge" of such

inadequacy by appellee's managing officers, appellants fail

to point out or contend that such facts, even if true, had any

causal relationship whatsoever to the stranding of the vessel

and her loss. That the alleged inadequacy of the Denali's

charts, as appellants suggest, could have no causal connec-
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tion with the loss of the vessel is established by the fact that

for some time prior to the stranding, neither Pilot Obert nor

Third Mate Lawton were navigating by chart or compass,

but rather from their intimate local knowledge of the waters,

conning the vessel by '^pilot's eye" and known landfalls.

Both were aware of the reef and the rock upon which the

Denali stranded, knew its existence and location (Ap. 1922,

1923, 2365).

With respect to the right of limitation, the necessity of

establishing the causal connection between the alleged un-

seaworthiness and the accident is conceded by all of the

authorities. In the case of The El Sol, 45 Fed. (2d) 852, at

page 855, it is said:

"To preclude limitation on the ground of privity or

knowledge it is not, in my opinion, sufficient merely to

prove that there was a failure in equipment inspection

or personnel to which the shipowner was privy or of

which he had knowledge. It must be shown that the

fault in equipment , inspection, or personnel actually

contributed to the accident in respect of which the ship-

owner seeks limitation." (Italics ours.)

To the same effect Lord v. Goodall etc. S. S. Co., Federal

Case No. 8506, affirmed 102 U.S. 541; Boston Marine In-

surance Co. V. Metropolitan Redwood Lumber Co. et al, 197

Fed. 703; The Calvert (1929), 37 Fed. (2d) 355; McGill v.

Michigan S. S. Co. et al, 144 Fed. 788. (See also authorities

at pages 25-26 this brief.)

"OFFICERING" ARGUMENT
It is contended by appellants that the system of officering

on the Denali violated Section 223 of Title 46 U.S.C.

An examination of the record in the District Court indi-

cates that Appellants did not place much reliance upon this

point during the trial for the record references to the ''officer

personnel" on the Denali consume but a trifling amount of

the testimony. Appellants' cross-examination on the com-

I
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pass and chart issues was literally exhaustive but barely

'^paused" to consider the subject of "officering." However,

the appellee having proven the seaworthiness of the Denali,

in fact, in all respects, it now seems to be the contention of

the appellants that possibly the appellee failed to comply

with certain "implied" meanings to be read into one of the

great number of Federal statutes which relate to vessels of

the United States.

Appellee has no inclination to minimize the necessity of

complying with all of the many requirements of law affecting

shipowners. At the same time, appellee feels that in apply-

ing these statutory enactments to the shipowner, it is ex-

tremely important to bear in mind that the individuals at-

tempting to comply with all of such provisions cannot be

expected to read into the plain language of the statute,

meaning which is neither expressed nor necessarily implied

therein.

I. SUMMARY OF APPLICABLE LAW
Section 223 of Title of the U. S. Code is taken from

Section 2 of Chapter 118, the Act of March 3, 1913 (37

Stat. 732 to 733), which Act in its entirety has been set

forth in the appendix to this brief, at page 29.

Section 1 of the original act appears as Section 222 of

Title 46 U.S.C.; Section 2 appears as Section 223 of Title 46

U.S.C.; and Section 3 appears as Section 235 of Title 46

U.S.C; Section 4 (repealing section) does not appear in the

Code. We shall hereinafter refer to the section numbers of

the original act only.

The general purpose of the instant Act is made manifest

in its title, being ^'To regulate the officering and manning of

vessels subject to the inspection laws of the United States."

This purpose is effectuated in Section 1 by making it un-

lawful for a vessel to be navigated ''unless she shall have in

her service and on board such complement of licensed officers



99

and crew as may, in the judgment of the Local Inspectors

who inspect the vessel, be necessary for her safe navigation,'^

The mechanics of enforcing this elastic requirement is also

set forth in Section 1 of the statute as follows:

^^The Local Inspectors shall make in the certificate of

inspection of the vessel an entry of such complement of

officers and crew which may be changed from time to

time by endorsement on such certificate by Local In-

spectors by reason of change of conditions of employ-

ment. Such entry or endorsement shall be subject to a

right of appeal, (etc.)"

and in the last sentence of Section 1 it is provided that

"* * * if the vessel shall not be manned as provided

in this Act, the owner shall be liable to a penalty of

$100.00 (etc.)''

Section 2 of the same Act merely purports to establish

a minimum scale to guide the Local Inspectors in determin-

ing '^the minimum number of licensed deck officers required

for her safe navigation" on certain specified classes of ves-

sels, for entry in the vessel's certificate. The section then

sets forth the minimum scale and such scale, according to the

last paragraph of Section 2, is intended to establish a mini-

mum standard only and is not to be deemed to interfere in

any way with the authority of the Inspectors to approve a

safer system, if, in fact, the Inspectors feel that the exigen-

cies of a particular trade require the same—so long as such

system does not authorize a lesser number of licensed officers

than was set forth in the scale.

Section 2, unlike Sections 1 aitd 3, of the Act, contains

no penalty provision, for, as will be pointed out hereinafter,

in this brief, ( 1 ) the duties of the Local Inspectors are en-

forced not by penalties, but by means of other sanctions,

such as the supervisory control of the general inspectors plus

a natural reliance upon the self-interest of the local officials,

and (2) by making an appropriate ''entry" in the ''certifi-
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cate of inspection" of the vessel. The first sentence of Sec-

tion 1 of the Act thereupon makes it mandatory for the

vessel to comply with the requirements of the certificate

before being navigated. '^Any vessel of the United States

* * * shall not be navigated unless she shall have in her ser-

vice and on board such complement of licensed officers and

crew as may, in the judgment of the Local Inspectors who

inspect the vessel, be necessary for her safe navigation."

Thus, the duty which Section 2 indirectly imposes upon a

vessel is not to navigate the vessel unless she shall have in

her service and on board such personnel as the Inspectors

in the exercise of their judgment have required and approved.

Section 3 of the instant Act is the only portion devoted

to the subject of hours of labor, and it very clearly declares it

to be unlawful for an officer ^'to take charge of the deck

watch of the vessel upon leaving or immediately after leav-

ing port, unless such officer shall have had at least six hours

off duty within the twelve hours immediately preceding the

time of sailing," and ''that no licensed officer on any ocean

or coastwise vessel shall be required to do duty to exceed

nine hours of any twenty-four while in port, including the

date of arrival, or more than twelve hours out of any twenty-

four at sea/' (Italics ours.)

This last section, like Section 1, creates a direct obliga-

tion for the vessel and shipowner and therefore a penalty

provision is included as a means of obtaining compliance

therewith—thus, in each instance where the act imposes a

primary and mandatory duty upon the vessel. Congress has

provided the necessary sanction of a penalty in order to

insure the performance of that duty.

II. COMPLEMENT OF DECK OFFICERS AND THEIR

ACTUAL WATCHES ABOARD THE DENALI

The record reveals no dispute on the facts as to the

complement of licensed deck officers on board and in the
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service of the Denali on the voyage in question. Also, the

hours of the officers' watches are not in dispute. According

to the Denali's certificate, she vv^as authorized to sail with

one Master, three Mates and an optional pilot-mate (Ap-

pellants' Br., Appendix 70). The Denali had ''on board

and in her service," one duly licensed Master—Captain

Healy (District Court's Decision, Appendix 11). In fact,

Pilot Obert was also licensed as a Master as well as a Pilot

and Mate, but he was carried as a Pilot-mate (Ap. 1867).

The Denali had 'in her service and on board" three

licensed mates and, in addition, Pilot Obert, also a licensed

Mate. In other words, four licensed Mates were carried and

used (District Court's Decision, Appendix 11).

While it is common practice for large, ocean-going ves-

sels to carry but three mates who, themselves, generally

sustain the entire burden of being in regular charge of the

watch (a practice which Congress obviously had in mind

and approved as a minimum scale by authorizing the local

Inspectors to approve "three mates who shall stand in three

watches"), the owners of the Denali, because of the pecul-

iarities of the Alaska trade and Alaska navigation, deemed

such a system wholly inadequate and ill-adapted to the

achievement of safe navigation in Alaska waters. The

record shows (Ap. 2110, 2111), and the maps and charts

make even more apparent (Ex. 1, 2>2>, 69-a, 69-b, 69-c,

69-d, 69-e), how vastly different problems of Alaska navi-

gation are than the relatively simple navigation on the open

seas. In the Alaska trade, a vessel is but rarely out of sight

of land, yet considering the obstacles to be encountered, the

aids to navigation are relatively few and the currents at

times are so uncertain and incompletely charted as to make
it highly desirable to have a far more experienced officer

than the customary "mate" in charge of the deck watch at

all times. As a matter of fact, the greater part of Alaska

navigation is by piloting, the success of which depends upon
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the experience and ''local knowledge" of the navigator (Ap.

2110, 2111, 2803, 2840, 2899, 2947, 2973).

The minimum scale of three mates, together sharing the

full burden of the watch, would thus be much less satisfac-

tory than in the less difficult open sea trade routes.

It was because of these peculiar Alaska requirements

that Captain Glasscock in the spring of 1934 issued a general

order to all shipmasters and pilots as follows:

'To all masters and pilots:

April 4, 1934

General Order

"The practice of many of our pilots leaving the

bridge while the ship is under way has resulted in some
serious accidents.

"Effective this date, excepting when the steamer is

on the gulf or in open waters, never leave the ship in

charge of second or third officers when approaching

land and changing courses. These men are good officers

but lack experience.

"The master will see that this order is carried out

and fully understood by all concerned.

C. A. Glasscock,
Port Captain."

Appellants have characterized the above order as an

admission that all of petitioner's licensed mates were inex-

perienced and incompetent for their jobs (appellant U.S.A. 's

brief, p. 32). Clearly, such is not the case; the order rather

shows by incontestable evidence reduced to writing prior to

the time the Denali set sail that appellee recognized that

the "minimum system of watches" sanctioned by the statute

could not be safely adapted to the peculiar needs of Alaska

navigation.

In order meet the requirements of the Alaska trade,

it was customary (not merely on petitioner's vessel) to have

an officer possessing local knowledge gained from years of

experience piloting and navigating in Alaska waters, on duty
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as chief watch officer at all times vv^'hen the ship is being

navigated (Ap. 1871, 1872). This end was achieved by

having the master and an experienced mate-pilot (carried as

an extra, or fourth, mate) take charge of the vessel's navi-

gation during alternate six-hour watches. The regular mates

(first, second and third) were thus made available to stand

as auxiliary watch officers along with the master and pilot,

taking the burden of routine watch duty away from the

master and pilot—leaving the latter officers rested and free

to make use of their local knowledge as needed.

The record reveals one further characteristic of the

Alaska trade which makes necessary a deviation from the

more usual ''open sea" trade practices. Cargo vessels going

to Alaska are required to discharge their cargo at many rela-

tively uninhabited points where the lack of qualified, ''shore"

cargo men makes it necessary to assign one of the ship's

officers to supervise the unloading (Ap. 1452, 1331). The
first officer (mate) is customarily designated to attend to

these duties (Ap. 1452, 1331). Because of the time which

he devotes to "cargo" while at various Alaska ports, he is

not assigned any watch during the short hauls between

points of call "in Alaska" (Ap. 1452).

However, on the only long run of the voyage, i. e. be-

tween Seattle and the first port of call in Alaska, the first

mate regularly stands a watch, such watch being fixed by

agreement between the master and the mate (Ap. 1555).

Inasmuch as the instant voyage terminated prior to the ves-

sel's reaching its first Alaskan port of call, the first mate

actually was assigned a watch regularly throughout this voy-

age. His watch was different than that of the other mates

in that it was not "fixed," as to time, prior to the voyage,

thus permitting him to stand a regular watch as needed

while also being available as a relief officer to spell the others

for "coffee" (Ap. 2159 to 2163).

The record shows that First Mate Cleasby actually stood
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a regular watch by agreement with the Captain on both the

seventeenth and the eighteenth of May, the only two com-

plete days of the voyage (Ap. 2159 to 2163, 2179). May
19 commenced at midnight, but two hours and forty-

four minutes before the stranding; hence, the first mate

stood no watch on that day. On May 16, the date of sailing,

the Denali left Seattle at 5:40 a.m., (Ap. 2207) for West

Point, where, in compliance with the law, she loaded powder

—the remainder of her cargo—and thereafter, at 9:20 a.m.,

she sailed for Alaska. The First Mate, being the officer in

charge of cargo, attended to its loading. Because of this

fact, plus the fact that his duties, as ''executive" officer of

the ship, had been heavier than those of the remaining offi-

cers just prior to sailing (Ap. 1555), he testified that he

could not recall "for sure" performing any other duties on

the sixteenth, after the vessel sailed from West Point.

The actual loading of cargo at Seattle and West Point

was under the supervision of "stevedore bosses" (Ap., Cleas-

by, p. 2156). However, Cleasby was generally present as

the ship's "executive and disciplinary" officer in so far as the

handling of the crew was concerned. It was his job to see

"that everything was shipshape for sailing and that the crew

was all aboard" (Ap., Cleasby, 2157).

In addition to the regular navigation watches which

Cleasby stood, by agreement with the Captain, he also often

relieved the officer on watch for "coffee" (Cleasby, Ap. 2163,

2181).

The officers' watches, other than the First Mate's, were

set by the First Mate, under the Master's direction, at noon

of the day before sailing (Healy, Ap. 1555). At that time,

Second Mate Larson was assigned to stand watch with the

Master from 6:00 a.m. to 8:00 a.m. and from 6:00 p.m. to

12:00 m. Third Mate Lawton was assigned to stand watch

with Pilot Obert from 4:00 p.m. to 6:00 p.m. and from

12:00 m. to 6:00 a.m. (Ap.: Healy 1836, Cleasby 2142,
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2143, 2179, Lawton 1238, 1239, Larson 2216). Appellants

have urged that there was some testimony to the effect that

the Second Mate stood watch with the Master and the Third

Mate with the Pilot, thus implying that those officers stood

six on and six off along with the Captain and Pilot. Such

general references to standing watch ''with the Pilot or

Master" in no way indicates that the Mates were either re-

quired to or, in fact, actually did stand the same watches as

the Master and Pilot. The testimony of all the officers was

to the contrary (Ap. 1238, 1239, 2216).

To summarize, as to the ''officering" on the Denali, the

record shows that instead of being satisfied or attempting

to "get by" with the bare minimum scale set out in Section

2 of the statute—which minimum would have permitted a

division of the entire responsibility of the ship's watch be-

tween three mates—none of whom needed to be a pilot or to

possess extensive local knowledge to obtain his mate's license

and to be considered a wholly competent licensed mate—the

record indisputably reveals that on the Denali the officers'

watches from Seattle to the point of stranding were divided

among the three regular mates, the extra pilot-mate and the

master, with a view to obtaining the maximum degree of

safety for the trade in question. Thus, it was possible to

have an experienced offeer, possessing local knowledge, on

duty on the bridge at all times, not merely available when

the ship was being navigated, and, in addition thereto, two

of the regular mates were assigned eight-hour watches to be

stood with their more experienced superiors and the First

Mate regularly relieved the Captain and spelled the others as

needed.

III. ALLEGED STATUTORY VIOLATIONS

Appellants do not, as they could not, urge that the officer-

ing on the Denali violated the plain mandate of the statute

for the Denali had in service and on board a greater num-
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ber of licensed watch officers than was required by the mini-

mum statutory scale, and, furthermore, no officer stood

watch in excess of the maximum scale of hours clearly set

out in Section 3. Appellants' whole contention rests upon

mere inference or implication. Furthermore, such inference

or implication as appellants have urged to the effect that ( 1

)

the Master should stand no watch and (2) an ironclad sys-

tem of officers' watches was intended by Congress, is pri-

marily based upon: first, the opinion of one sea captain who

testified at a Congressional Committee Hearing to the effect

that in his opinion no master (including himself) should be

made to stand a watch (Br. 36) ; and second, upon an even

more remote reference to a specific system of watches which

another captain stated—in a mere letter to a Mr. Westcott

—

that he used on his vessel (Br. 27). These two ''sources"

which appellants have referred to the Court as being de-

monstrative of Congressional intent, are taken from the

''extended" remarks of one Congressman in the Congres-

sional Record—not even having been read before the House

in session. Furthermore, the Congressman in question stated

that he was inserting those two bits of testimony as illustra-

tive of the other side of the picture, both sides of which had

been presented to the Congressional Committee (Appendix

to appellants' br. 47, 50). Since such evidence does not

purport to state the views of even one Congressman as to

the meaning of the statute, it would seem highly improper

for appellants to even include the same in their brief, yet

appellants now ask this Court to find that Congress intended

to adopt such views as the law, but chose to do so by impli-

cation only.

Of course, the Congressional Committee took testimony

as to a great many actual practices of ships' watches, and a

multitude of ideas concerning what practices were desirable

may have been submitted; however, we earnestly submit

that all of such practices and ideas, though unquestionably
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of assistance to Congress in framing its legislation, are not

to be taken as supplements to the plain language which was

finally enacted and which alone becomes the law. That final

language does not purport to either approve or disapprove

any set system of officering a vessel, but instead merely pro-

vides a minimum scale as a guide to the Inspectors by leav-

ing it to such Inspectors to enter in the certificate and to

approve only such officering of a vessel as in their judgment

may make that particular vessel a safe vehicle for naviga-

tion in its own trade.

Appellants do not contend that the Denali violated

either the first or the third sections of the Act—though, as

has been pointed out hereinabove (p. 98-9), those are the

only sections wherein Congress imposed a direct duty upon

the vessel or its owners. Instead, appellants have found it

necessary in attempting to make out a case based upon a stat-

utory violation to assert that appellee's officering aboard the

Denali, though approved by the Local Board of Inspectors

for many years and which, appellants urge, has been used

by vessels generally in the same (Alaskan) trade, likewise

for many years (Br. 49), violates a certain '^impHed" mean-

ing in Section 2 which hitherto no counsel has been astute

enough to point out. A very diligent search by counsel has

revealed no case in which a violation of Section 2 has even

been urged, let alone implied during the more than twenty-

five years of its existence.

Specifically, appellants claim (1) that Section 2 of the

Act, by requiring a Master and at least three Mates, made
it inferentially unlawful for a Master to stand a regular

watch (Br. 25), and (2) that the requirement that the

minimum number of licensed mates which the Local Inspec-

tors should enter in the certificate of a vessel of the Denali's

class shall be "three mates who shall stand in three watches''

establishes an ironclad system of mates' watches (Br. 27)

which was violated aboard the Denali, despite the fact that
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there were four mates aboard and in her service, all of whom
regularly stood watches during the voyage. It is impossible

to determine exactly what system of watches appellants are

contending would have been proper in a case where the

shipowner desires to further safeguard the vessel by carrying

an additional pilot mate, such as occurred on our facts. It

would seem that appellants must be contending that, al-

though the "officering" would have been within the statutory

requirements had the vessel merely carried three mates and

permitted such mates alone to carry the entire burden of the

watch, by some sort of legal nicety in Section 2, Congress

made it unlawful to relieve the three mates standing regu-

lar watches by utilizing an additional mate and the Master

in such a way as to provide two watch officers rather than

one throughout the greater portion of the twenty-four hours

and, at the same time, have one watch officer with pilot's

experience in charge throughout the twenty-four hours.

Certainly the legislators who voted for the instant Act

in 1913 would have been greatly astounded at the proposi-

tion now advanced by appellants—that their "bare mini-

mum" could be thought to have made unlawful a system of

watches attempting to utilize two additional, more-ex^en-

enced "officers" along with the three mates in order to mini-

mize the peculiar hazards of a particular trade.

IV. STATUTE NOT VIOLATED

1. Legislative History

An examination into the legislative history of the Act,

one section of which appellant contends has been violated,

reveals beyond a reasonable doubt that no arbitrary or rigid

system of officers' watches was either intended or thought

desirable by the Congress—but, on the contrary, such his-

tory discloses that the intent of congress was to provide for

the exercise of administrative discretion in the matter of de-
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termining the officer personnel required on a particular ves-

sel in order to meet the safety demands of each and every

trade.

The specific portion of federal law claimed to have been

violated by the appellee was enacted in 1913 as one section

of an amendment to Section 4463 of the Revised Statutes

(Appendix 29). The original Section 4463, Revised Statutes,

became law by act of February 28, 1871, Chapter 100,

Section 14, 16 Statutes at Large, 446, and appeared in the

Revised Statutes (2nd Ed.), as follows:

'^'No steamer carrying passengers shall depart from

any port unless she shall have in her service a full com-

plement of licensed officers and full crew, sufficient at

all times to manage the vessel, including the proper

number of watchmen. But if any such vessel, on her

voyage, is deprived of the services of any licensed offi-

cer, without the consent, fault, or collusion of the

Master, owner, or of any person interested in the vessel,

the deficiency may be temporarily supplied until others

licensed can be obtained."

In 1903, in reply to a request from the Department of

Commerce and Labor, which department at that time had

under its general supervision the steamboat inspection law,

the acting Attorney-General rendered an opinion to the

effect that only the Board of Supervising Inspectors at

Washington would be authorized to determine what should

constitute a full complement of licensed officers and full

crew for steamers coming within the purview of the Act

—

and that such duty could not be lawfully delegated by the

Board to the Local Inspectors. Flint v. Marine Insurance

Company, 71 Fed. 210, 219, was said to provide judicial

authority in point. (25 Opinions Attorney General 56.)

The Attorney General's opinion concluded with the fol-

lowing paragraph:

''The fact that the board of supervising inspectors

meets but once a year, which is suggested as a reason
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for the exercise of the power in question by the local

inspectors, does not, in my opinion, offer any serious

obstacle to the proper regulation of the subject by that

board. It may, at any meeting, prescribe the rules by
which the complement of officers and crew of the sev-

eral classes of vessels shall be determined, leaving the

application of the same, in each instance, to the local

inspectors. This would insure uniformity of regulation

on the subject

—

a desideratum which Congress may well

be supposed to have had in view in vesting the authority

to make regulations in the supervising board; whereas,

under the present system, the requirements may be as

various as there are inspection districts'' (Italics ours.)

Apparently because of the above construction of the

statute—or, in any event, in view of such construction

—

Congress in 1908 amended the law so as to grant to the

Local Inspectors the power which the Attorney-General had

said they did not possess under the law as it previously

existed. Section 4463 of Revised Statutes, as so amended,

provided as follows:

"Sec. 4463. Any vessel of the United States subject

to the provisions of this title or to the inspection laws

of the United States shall not be navigated unless she

shall have in her service and on board such complement

of licensed officers and crew as may, in the judgment

of the Local Inspectors who inspect the vessel, be neces-

sary for her safe navigation. The Local Inspectors shall

make, in the certificate of inspection of the vessel, an

entry of such complement of officers and crew, which

may be changed from time to time by endorsement on

such certificate by local inspectors by reason of change

of conditions or employment." (Italics ours.)

In reporting the above bill out of committee, it was

stated that the existing law, as construed by the Attorney-

General, was "practically null and void." (Cong. Record,

Vol. 42, Pt. 4, p. 3395.)
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In the House Committee Report on the amendment, it

was said:

^'The local inspectors are the officers who inspect an-

nually, and oftener if need be, the hull, boilers, machin-

ery, and equipment of each vessel subject to the in-

spection laws. They have an intimate acquaintance

with the details of all inspected vessels in their respec-

tive districts, the trade in which they are employed, the

hours of their navigation, the nature of the waters they

traverse, and the amount of work on board. These local

inspectors, accordingly, are the most competent Federal

authorities to determine at all times the number of offi-

cers and men required on any given vessel.

"The power bestowed by the bill upon the local in-

spectors is a large power, but the commtitee does not

deem it practicable so to classify vessels by statute that

the number of officers and crew could be fixed intelli-

gently by Act of Congress. To be just and practicable,

such a general statute would have to be accompanied by
a long list of statutory exceptions and special rules,

which would have to be modified or added to, perhaps,

at every session of Congress. In fact, the committee

was requested to include in the bill special exemptions
for freight vessels, a special twelve-hour rule for certain

lake tugs, a rule for certain towboats on the Ohio, and
other propositions were alluded to. Doubtless there was
merit in some or all of these special suggestions, but the

committe decided that such details can better be deter-

mined by local administrative officers knowing all the

facts than by a committee of Congress. The powers
vested in the local inspectors are safeguarded by an
appeal from their determinations, first to the supervis-

ing inspector, and, if necessary, to the supervising in-

spector-general.

"The bill, by bestowing upon local inspectors the

power to fix the complement of officers and crew neces-

sary to the safe navigation of any vessel, thereby also

bestows in effect the power to regulate the number of

hours of labor on shipboard. The bestowal of such a
power of regulation, adapted to varying conditions as
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they exist on various types of vessels, in various posi-

tions on board such vessels, and on various waters, the

sea, the lakes and the rivers, marks a distinct advance
in legislation in the interest of labor. Safeguarded, as

proposed by the bill, that power can be exercised to

secure justice both to labor and capital.

''After a vessel has been inspected and the number
of her officers and crew fixed, it is sometimes desirable

by reason of change of conditions or employment to

change the number of the crew. To meet such situa-

tions the bill provides that the change in the number of

the crew may be made by indorsement on the certificate

without requiring a new certificate and a new inspection

throughout. Local inspectors may make this indorse-

ment at other ports where a vessel may change her em-
ployment, as well as the local inspectors at the port of

original inspection." (House Committee on The Mer-
chant Marine & Fisheries, Report 1226—See Appel-

lants' Brief, Ap. 24.)

The reason why Congress felt it all-important to leave

the details as to officering to the judgment of the local in-

spectors is thus made crystal clear—and we submit such

considerations are eminently proper in determining the ex-

tent to which Congress may be deemed to have disregarded

such considerations in later amendments.

The debate in the House which followed the reading of

the Committee Report develops in still sharper relief the

fact that no doubt existed in the minds of the Legislators as

to the meaning of the amendment—it was to empower the

local inspectors with the authority to exercise their own

judgment in determining whether each vessel was properly

officered and manned for the particular trade and conditions

which that vessel would have to meet. Such judgment, it was

thought, could be intelligently exercised only by the men

who were in daily contact with the needs of a particular

trade, and who were authorized and empowered by the in-

spection laws to keep in touch with the conditions aboard
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all vessels in their districts at all times throughout the year.

(For Congressional Discussion of this amendment, see ap-

pellant's brief, appendix, 20, 36.)

A great deal of power was thus vested in the Local In-

spectors—a shipowner being protected only by reason of his

right to appeal provided in the Statutes. The effect of the

legislation was to require the owner of the vessel to officer

and man his vessel in such a way as should be deemed fully

safe to meet the requirements of the trade in the judgment

of the Local Inspectors. Congressman Douglas, in explain-

ing the bill to the House, used these words:

''Now, we take it out of the power of the owners to

say what a full complement shall be and put it into the

hands of an inspector of the Government."

Insofar as pertinent to a determination of the present

case, Revised Statutes, Section 4463, found its final form in

1913 when it was amended and three new sections were

added.* (Appendix, pp. 29 to 31). The 1913 amendment

retained in Section 1 the whole of the prior law and added

thereto. Sections 2 and 3. Section 3 provided a maximum
scale of hours for licensed deck officers, while Section 2

provides the minimum officering scale which appellants urge

has been piolated. Section 2 provides (in part)

:

''That the board of local inspectors shall make an
entry in the certificate of inspection of every ocean and
coastwise seagoing merchant vessel of the United States

propelled by machinery and every oceangoing vessel

carrying passengers, the minimum number of licensed

deck officers required for her safe navigation according

to the following scale'' (Italics ours.)

Then follows the minimum scale, including the portions

which appellants rely upon:

* (Footnote: Minor changes were made in 1915 and 1918, but these do not
relate to any of the points at issue in this case.)
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''That no such vessel shall be navigated unless she

shall have on board and in her service one duly licensed

Master.

"That every such vessel of 1,000 gross tons and over,

propelled by machinery, shall have in her service and
on board three licensed Mates who shall stand in three

watches while such vessel is being navigated * * *.'^

And the last paragraph of the same Section 2 contains

the following proviso:

"That nothing in this Section shall be so construed

as to prevent local inspectors from increasing the num-
ber of licensed officers on any vessel subject to the in-

spection laws of the United States if, in their judgment,
such vessel is not sufficiently manned for her safe navi-

gation."

We submit that the proviso last quoted is of vital sig-

nificance in construing the effect of the new Section 2 upon

the law as it was prior to amendment. To give the proviso

any real meaning, it must have been included for but one

purpose—to make certain that the scale, theretofore set out,

would not be taken by the local inspectors to be an accept-

able standard, displacing the judgment of the Inspectors

based upon the particular ship and trade involved as pro-

vided by the 1908 amendment and continued in Section 1

of the amended act, but that the Local Inspectors should

continue to consider themselves the final arbiters and should

determine for themselves whether the minimum scale pro-

vided a sufficient complement of officers for safe navigation

in the trade in which a particular vessel might be engaged.

The official report of the House Committee on the Mer-

chant Marine and Fisheries (to which body was referred the

proposed 1913 amendment), which alone expresses the

unanimous views of that Committee on what the amend-

ment was intended to accomplish, reads as follows (omitting
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only the purely formal repetition of the Bill and statement

of minor amendments in Committees)

:

"The bill herewith reported amends existing law es-

sentially and materially as follows: First, by providing

that when a vessel shall have been manned as required

by law, and shall have been deprived by desertion or

otherwise of part of her crew, the master shall, if ob-

tainable, refill the crew with a full complement of mem-
bers of equal or higher rating. This obligation on the

part of the master is perhaps implied by existing law,

but it is not definitely required, and in terms the

law, as it now stands, really permits the master, if he

shall lose some of his crew required by the local in-

spector when he began his voyage, to proceed at his

discretion and to further navigate the vessel without

any effort to refill her crew. Your committee believes

this ought not to be allowed.

''Section 2 of the bill reported is entirely new law.

Existing law requires that no vessel shall be navigated

unless she shall have 'in her service and on board such

complement of licensed officers and crew as may in the

judgment of the local inspectors * * * be necessary for

her safe navigation,' but your committee believes that

unlimited discretion in the hands of local inspectors,

without any minimum requirement of law as to the

number or skill of crew or officers is not safe either for

the vessel itself or for other vessels upon the ocean;

therefore Section 2 of the bill provides a certain mini-

mum of licensed deck officers, according to a scale set

forth, and at the same time permits the local inspectors

to require a greater number of such officers if in his

judgment, informed by full knowledge as to any given

vessel and its circumstances, he deems the minimum
scale insufficient for her safe navigation. The commit-
tee recognized that it was impossible for Congress to

know just what number of officers might be required in

every case, and therefore we only prescribed such mini-

mum number as seemed to us absolutely necessary in

all cases for that safety of navigation which ought to be
required at all times. We deemed it necessary to guard
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against a vessel being by over-persuasion or influence

or carelessness permitted to go to sea so poorly officered

as to be unsafe herself and a menace to other vessels.

The scale we have provided is moderate and is fully

equalled by the present custom and practice voluntarily

adopted by the great majority of vessels. We believe

that motives of economy ought not to be permitted to

authorize a few vessels to be navigated without efficient

and sufficient officering.

'^Section 3 of the bill is also a new law and in our

judgment most essential and necessary. It is intended

to prevent overworked, tired, and weary, and therefore

unsafe officers from having charge of a vessel. There

was a great deal of evidence before us as to individual

instances of officers being on duty for more than sixteen

hours consecutively. Sometimes they were on duty

twenty-four hours and sometimes even much longer

than that. (See hearings before the committee, Feb. 1,

1912, pp. 12, 17, 18, 37, 39, 40, 41, and hearings Mar.

7, 1912, pp. 42, 45, 71 and 135). (Italics ours.)

(Sixty-second Congress, Second Session, 1911-1912,

House Reports, Vol. 3, Report No. 648.)

Thus, Congress in making the 1913 amendment to the

law, intended to continue the power granted to the Local

Inspectors by the Act of 1908 to determine by an exercise of

their independent judgment whether the officering of vessels

within their districts was sufficient to meet the requirements

of safe navigation in the particular trade, and the scale set

forth in Section 2 of the 1913 amendment was designed

merely to afford a bare minimum or guide to govern where,

in the opinion of the Inspectors, a system requiring more

officers and affording greater safety was not called for by the

needs of a specific vessel and trade. The elasticity afforded

by the 1908 law was continued with a bare minimum super-

imposed.

While not legislative ''history," it is often equally as

helpful in ascertaining what Congress had in mind in an

earlier Act to consider subsequent enactments dealing with
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the same or similar subject-matter. Thus, not until some

twenty-three years after the passage of the instant law, did

Congress first enact legislation clearly designed to establish

a rigid system of officers' watches, under which law it is

(provided that ''licensed officers'' as well as ^'sailors, coal-

passers, firemen, oilers and water tenders shall, while at sea,

be divided into at least three watches, which shall be kept

on duty successively for the performance of ordinary work

incident to the sailing and management of the vessel—nor

shall any licensed officer or seaman in the deck or engine

department be required to work more than eight hours in

one dayr 46 U.S.C. §673 (Act of June 25, 1936, Chap. 816,

Sec. 2, 49 Statutes at large 1934). (Italics ours.)

The logical implication is that Congress in 1936 felt that

the previously existing 1913 law regulating the officering of

vessels did not establish the rigid system of hours and

watches provided in the 1936 Act. Of course, the 1936 Act

is obviously labor legislation designed to afford the same

benefits to seagoing as to other laboring men, to-wit the

''8-hour day."

Appellants make some reference in their brief to the

Supreme Court case of O'Hara v. Luckenbach Steamship

Co., 269 U.S. 264 (pp. 16, 17 and 32 of appellant's Brief),

a case which went up from this Circuit. The statute in-

volved in that case was Section 2 of the Seamen's Act of

March 4, 1915, Ch. 153, 2>^ Stat. 1164, 46 U.S.C. 673 (an

amendment to which we referred in the preceding two para-

graphs). At that time, the Act provided that:

''The sailors shall, while at sea, be divided into at

least two, and the firemen * * * into at least three

watches, which shall be kept on duty successively * * *."

(Italics ours.)

The Court, referring to the statute, said:

"* * * the imperative requirement is that the watches
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into which they are divided 'shall be kept on duty suc-

cessively' that is to say, by turns, so that one watch
must come on as another goes off. The evident pur-

pose was to compel a division of the men for duty on
deck and in the fireroom and continuity of service, to

the end that in those departments the ship should at all

times be actively manned with equal efficiency." (Italics

ours.)

In view of the weight which the Supreme Court thus

attached to the "imperative requirement" in the statute that

the watches in the '^Seamen's" Act should be kept on duty

successively, the total absence of any such requirement in

the Statute now before this court is, we submit, significant.

Furthermore, while the ''Seamen's" Act requires all of the

seamen, etc., to be divided into two watches, §223 merely

requires that there shall be a minimum of three mates who

shall stand in three watches, without purporting to provide

for a situation where it is deemed necessary to require more

than the minimum number of watch officers.

In Tiger v. Western Investment Company, 221 U.S. 309,

our Supreme Court said:

''Subsequent legislation may be considered to assist

in the interpretation of prior legislation upon the same

subject."

2. Consideration of Statute in Its Entirety

Not only the legislative history, but also the context of

the Act itself indicates that Congress had no inelastic system

of officers' watches in view when the 1913 amendment was

enacted. An analysis of the complete Act sheds considerable

light on the meaning of that portion of the Act which it is

claimed appellee has violated. Sections 1 and 3 of the Act

in question impose a direct duty upon the vessel or the ship-

owner. But the appellee is not said to have violated either

of such sections. Section 2, on the other hand, only purports
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to state what entry the Local Inspectors shall make in the

vessel's certificate—and even such duty, it must be observed,

is only as to the ^^minimum entry'^—it being wholly direc-

tory beyond the minimum, calling for the exercise of ad-

ministrative discretion.

The difference between the duties thus imposed by Sec-

tions 1 and 3, as compared with Section 2, is further empha-

sized by the fact that Congress provided penalty clauses to

compel the shipowner to comply with those Sections which

impose a primary duty upon him, while no penalty is pro-

vided in Section 2 for the apparent reason that the primary

duty created by that Section is imposed upon the adminis-

trative officials alone. This does not mean that the require-

ments stated in Section 2 are wholly without teeth. As

pointed out, the vessel (by Section 1) is prohibited from

sailing without approved officering. Furthermore, the self-

interest of the local inspectors themselves in seeing that their

statutory duty is performed would probably be a sufficient

sanction; but, in addition thereto. Congress has provided a

penalty for non-performance of such duties.

''* * * all inspectors within the several districts, shall

enforce the provisions of this Title against all steamers

arriving and departing." (Revised Statutes §4496.)
"Every * * * inspector, who negligently or inten-

tionally omits any duty under the preceding section,

shall be liable to removal from office, and to a penalty

of $100 for each offence * * *." (Revised Statutes

§4497.)

Also, Congress has granted the Supervising Inspectors

the authority and imposed upon them the duty of investigat-

ing and ascertaining whether the local inspectors are in fact

functioning as required by law.

^^Duties of Supervising Inspectors: Each supervising

inspector shall watch over all parts of the territory as-

signed to him, shall visit, confer with, and examine into
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the doings of the local boards of inspectors within his

district, and shall instruct them in the proper perform-

ance of their duties; and shall, whenever he thinks it

expedient, visit any vessels licensed, and examine into

their condition for the purpose of ascertaining whether

the provisions of this Title have been observed and
complied with, both by the board of inspectors and the

master and owners. All masters, engineers, mates, and

pilots of such vessels shall answer all reasonable in-

quiries, and shall give all the information in their power
in regard to any such vessel so visited, and her machin-

ery for steaming, and the manner of managing both."

(R. S. §4406, 46 U.S.C. §376.)

See also §377 and §378 of Title 46 U. S. Code.

Thus, Congress has reasonable assurance that the statu-

tory duty imposed upon the local inspectors by Section 2,

would, in fact, be carried out without the necessity of in-

serting any additional penalty provision.

Naturally, since the express language of Section 2 creates

a sliding scale as to what shall be deemed lawful ^'officering"

for a specific vessel, dependent, in the last analysis, upon

the exercise of the Local Inspectors' judgment, neither the

vessel nor the shipowner could justly be penalized for adopt-

ing such system of officering as, in the judgment of the Local

Inspectors, is in line with the requirements of Section 2 of

the Statute.

A closely similar situation came before the Supreme

Court in the La Bourgogne case, 210 U. S. 95, at 133, et seq.

It had been contended that the La Bourgogne was not fully

equipped with the lifeboats, life-rafts and disengaged ap-

paratus required by the laws of the United States. By Re-

vised Statutes, Section 4484, United States Compiled Stat-

utes, 1901, p. 3055, it was required that ''* * * every steamer

navigating the ocean * * * shall be provided with such num-

bers of lifeboats, floats, rafts, life-preserves and drags as

will best secure the safety of all persons on board such vessel
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in case of disaster, and * * * shall have the lifeboats re-

quired by law provided with suitable boat disengaging ap-

paratus so arranged as to allow such boats to be safely

launched while such vessels are under speed or otherwise,

and so as to allow such disengaging apparatus to be operated

by one person disengaging both ends of the boat simultane-

ously from the tackles by which it may be lowered to the

water." In the same Section, it was further provided that

''the Board of Supervising Inspectors shall fix and determine,

by their rules and regulations, the kind of Hfeboats, floats,

rafts and life-preserves, and drags that shall be used on such

vessels," etc. We quote from the opinion in La Bourgogne

rendered by Mr. Justice White:

''Rev. Stat. Sec. 4405 (U. S. Comp. Stat. 1901, p.

3017), makes it the duty of the Supervising Inspectors

and the Supervising Inspector General to meet once a

month as a board and to 'establish all necessary regu-

lations required to carry out in the most effective man-
ner the provisions of this title, and such regulations,

when approved by the Secretary of the Treasury, shall

have the force of law.'

"Exercising the authority thus conferred upon them,

the board fixed the total capacity of lifeboats and life

rafts on steamers navigating the ocean of the tonnage

of La Bourgogne at 5,670 cubic feet. It is not ques-

tioned that La Bourgogne was equipped with lifeboats

and life rafts to the capacity of 6,600 cubic feet, nearly

a thousand feet more than the regulations having the

force and effect of law required. Nor is it disputed that

the vessel was duly inspected under the law, and re-

ceived the certificate of complete equipment required by
the statute, and was certified to be entitled to carry

1,019 passengers,—many more than were on the steam-

er at the time she was lost. And, indeed, the supervis-

ing inspector and assistant testified that La Bourgogne
had complied with all the requirements imposed.

"The argument is that, although all the things just

stated be true, yet, as the statute, when closely consid-
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ered, required a greater capacity of lifeboats and rafts

than was exacted by the regulations, the statute, and
not the regulations, must be considered in determining

the sufficiency of the equipment. But we think this is

completely answered by the context of the statute, and
especially by Section 4405, which gives to the regula-

tions of the board the effect of law.

There is no question, as found by both courts, that

the apparatus in use on La Bourgogne was that re-

quired by the board, and the officers of the board testi-

fied that the apparatus in use was adopted in compli-

ance with their requirements, and was the best and
only apparatus suitable for the purpose. Again, the con-

tention that the regulations of the board are inconsist-

ent with the statute, we think, when the statute is con-

sidered as a whole, is without merit. Even, however, if

it were otherwise, as compliance on the part of the peti-

tioner with the regulations adopted by the board was
compelled by law, it cannot be that upon it was cast the

duty of disobeying the regulation at its peril, thus, on

the one hand, subjecting it in case of non-compliance to

the infliction of penalties, and, on the other hand, if it

fully complied with the regulations, imposing a liability

upon the assumed theory that there had been a viola-

tion of law.'' (Italics ours.)

It is a universally recognized principle requiring no cita-

tion of cases that all Sections of the same Act must be con-

strued together in order to comprehend and effect the ends

which Congress had in mind. Thus it is essential to consider

Section 3 along with Section 2. Especially is this true where

a construction is being urged which at best must arise by

impHcation or inference alone. A careful reading of Section

3 discloses that the subject of watch hours was completely

covered therein. The report of the House Committee on the

1913 amendment in discussing the aims which Congress had

in mind in the respective sections at no point suggested that

Section 2 concerned the question of watch hours. However,

it was specifically pointed out in that report that Section 3
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was the part of the Bill ^'intended to prevent overworked,

tired and weary, and, therefore unsafe officers from having

charge of the vessel There was a great deal of evidence be-

fore us as to individual instances of officers being on duty

for more than sixteen hours consecutively. Sometimes they

were on duty twenty-four hours, and sometimes even much

longer than that." (Report of House Committee on Mer-

chant Marine & Fisheries, see appellants' Brief, Appendix

p. 55.)

Since then, the subject of watch hours was dealt with in

detail in Section 3 ; we submit that the language in Section 2

which sets out a minimum scale of ''three mates who shall

stand in three watches" carries no implication of a set sys-

tem of hours for watches no matter how many watch offi-

cers are utilized, but rather means exactly what it says, that

there shall be a minimum of three mates each of whom shall

stand a watch.

It is of significance to note that in Section 2, Congress

has attempted to provide for the safe officering of not only

vessels in the same class as the Denali, but also vessels of

other classes. Thus, it is provided that vessels "of 1,000

gross tons * * * engaged in a run of less than four hundred

miles * * * shall have two licensed mates" and that vessels

"of 100 gross tons and under two hundred gross tons * * *

shall have * * * one licensed mate * * * but if such vessel"

is engaged on a run of over "twenty-four hours, then such

vessel shall have two licensed mates."

If the portion of Section 2 which appellants claim has

been violated does imply, as appellants contend, that the

Master shall stand no watch and that each mate shall stand

watch for but eight hours, then we are presented with the

anomalous situation of finding that Congress, in the very

same section, in fact in the same sentence, provides for a

mate on a second class of ship standing a twelve hour watch.

Also, in the same section Congress apparently authorizes a
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vessel to operate with but one licensed mate, and since that

mate by Section 3 can not remain on watch in excess of

twelve hours, either the Captain must stand a watch or else

the alternate watch is to be left wholly to an unlicensed

seaman.

Consistency within the act and particularly within a

single section of the same act, is a cardinal tenet to be ob-

served in construing any statute.

3. Customary Nature of Watches

Appellants refer to Captain Healy's testimony as show-

ing that it was a long-established custom on Alaskan vessels

for the Master and the Pilot-mate to stand alternate watches

of six hours. Appellee admits such custom and submits that

its express approval by the Local Inspectors over a long

period of years shows clearly that both such officials and

shipowners generally in the Alaska trade have always

deemed such practice to be in conformity with the law.

Appellants' further intimation, at pp. 47, 48 of the their

brief,—that it was customary for the Second and Third

Mates to stand alternate six hour watches and for the First

Mate to stand no watch—has no foundation in the record,

but, rather, the uncontradicted testimony of all the witnesses

who testified on those points shows that it was the usual

practice and that, in fact, on the Denali the watches of the

Second and Third Mates were fixed at noon of the day be-

fore sailing and called for but eight hours on duty out of

twenty-four.

As to the First Mate, it was customary for him to take

charge of ''discharging freight in the North" (Alaska), and

hence he was not delegated any regular navigation duties

after the vessel reached Alaska; however, the further testi-

mony, which appellants do not refer to, shows that it was

also a practice of long standing for the First Mate to stand

watch regularly during the voyage from Seattle to the first
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point of call, the duration and time of such watch to be fixed

by agreement of the Master and the Mate. Healy (Ap.

1555), Cleasby (Ap. 2145).

In fact, the First Mate did stand a watch regularly on

the only two complete days of the voyage (see p. 103, this

brief), so that appellants' contention that the customary

practice was otherwise, is without support and immaterial.

Appellants' contention that the alleged ''improper officer-

ing" aboard the Denali was ''customary" and well-known

is, in itself, an extremely potent argument in favor of such

"officering" being lawful, for it is to be noted that the Local

Inspectors, themselves, testified at the trial that they were

men who had spent many years in intimate contact with

the Alaskan trade, as seamen, officers, and later as inspectors,

and must, therefore, have been acquainted with the "cus-

tomary" features of the "officering" in the Denali (Robin-

son, Ap. 802, 803, Kelly, Ap. 814, 815, 825, 826). Yet, the

inspectors had for years approved the practice as being a

proper one under the law—as is indicated by their issuance

of certificates permitting vessels so manned and officered to

regularly go to sea, which certificates expressly found as

follows:

"We, further certify that said vessel at the date here-

of is, in all things, in conformity with the laws govern-

ing the Steamboat Inspection Service and the Rules and
Regulations of the Board of Supervising Inspectors."

I (Appellants' Brief, Appendix p. 70.)

The duty of both the Local Inspectors and the Supervis-

ing Inspectors required them to withhold certificates from

all vessels which in their opinion were not fully complying

with the requirements of law. Their duty is stated in 46

U.S.C. at Section 435, as follows:

cc* * * whenever any Local Inspector or Supervising
Inspector ascertains to his satisfaction that any vessel

subject to the provisions of this and the following chap-
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ters, has been or is being navigated or operated without

complying with the terms of the vessel's certificate of

inspection regarding the number and class of licensed

officers and crew, without complying with the provisions

of law, * * * the said local or supervising inspector shall

order the owner or master of said vessel to correct such

unlawful condition, and may require that the vessel at

once cease navigating and be submitted to re-inspec-

tion
;
and in case the said orders of such inspector shall

not at once be complied with, the said inspector shall

revoke the said vessel's certificate of inspection * * *."

In addition to the mere admissions of the Local Inspec-

tors as to their complete acquaintance with Alaskan vessels

and navigation—a fact of which this Court could no doubt

take judicial notice—Section 435 of Title 46 U.S.C. im-

poses the duty upon the Local Inspectors as follows:

''In addition to the annual inspection, the local in-

spectors shall examine, at proper times, steamers arriv-

ing and departing to and from their respective ports, so

often as to enable them to detect any neglect to comply

with the requirements of law."

Not only the Local Inspectors, but also the Supervising

Inspectors are by statute obligated to investigate and ex-

amine into the activities of the Local Inspectors in the per-

formance of their duties, and to themselves take action where

the shipowner might be violating the requirements of law

(See p. 119 of this brief).

The only possible conclusion to be reached in view of the

above quoted provisions of law relative to the dtuies of the

Local and Supervising Inspectors, the actual knowledge of

the Local Inspectors and their findings, set forth in their cer-

tificate authorizing the Denali and other vessels in the

Alaskan trade to sail, officered in the customary manner, is

that such administrative officials for many years had deter-

mined to their complete satisfaction that the customary

system of officering used aboard vessels in the Alaskan trade,
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and on the Denali on the voyage in question, fully complied

with the requirements of law. The continuous issuance of

certiiicates permitting such vessels to navigate constituted a

finding to that effect, for by express mandate of the statute,

the inspectors are only authorized to issue certificates origi-

nally—and to permit such vessels to retain certificates al-

ready issued—where, among other things, the manning and

officering fully comply with the law.

It is elementary that the determination of the admin-

istrative officials charged with the enforcement of a law, as

to the meaning of that law, will not be overturned, save

where the clear language of the statute is in conflict there-

with. Certainly, no mere inferences adduced from opinions

of witnesses giving evidence to a Congressional Committee

should be grounds for rejecting the findings of these officials

over many years.

In Dismuke v. United States, 291 U.S. 167, at page 174

(cited at p. 46 of brief of appellant United States of Amer-

ica), the Supreme Court, referring to the effect to be given

such an administrative determination, said:

'^This has been the administrative ruling since 1920

—

a construction of such long-standing is not lightly to be
overturned."

In Wisconsin v. Illinois, 278 U. S. 367, at page 413,

speaking with reference to the effect of a long-standing ad-

ministrative construction of the statute, Chief Justice Taft

said:

I

"Nothing is more convincing in the interpretation of

a doubtful or ambiguous statute * * *." (Citing many
cases.)

See also United States v. Shreveport, 287 U. S. 77;

Swendig v. Washington Water Power Company, 65 U. S.

322; United States v. State Bank, 31 U. S. 29, 8 L. Ed. 308;
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May Chee Chong v. Weedin, 28 Fed. (2nd) 263 (CCA. 9)

;

Annotation in 73 L. Ed. at p. 322 et seq; 69 C J. 1025 et

seq.

In United States v. Shreveport Grain & Elevator Com-
pany, 287 U. S. 77, 83, the Court referred to the relative

weight to be given to expressions found in committee re-

ports as contrasted with the construction given to the statute

by administrative officials. It was said:

''Our attention is called to the fact that the House
Committee on interstate and foreign commerce in re-

porting the Bill * * * agreed with the view that the

authority to make rules and regulations was confined to

the establishment of tolerances and exemptions * * *.

In proper cases, such reports are given consideration in

determining the meaning of a statute, but only where
that meaning is doubtful. They cannot be resorted to

for the purpose of construing a statute contrary to the

natural import of its terms. * * * Like other extrinsic

aids to construction, their use is to 'solve but not to

create an ambiguity.' * >i^ * 'if the language be clear, it

is conclusive. ***'***
"Moreover, the practical and long continued con-

struction of the executive department charged with the

administration of the Act and with the duty of making
the rules and regulations therein provided for, has been

in accordance with the views we have expressed as to

the meaning of the Section under consideration. * * *

If the meaning of the statutory words were doubtful, so

as to call for a resort to extrinsic aid in an effort to reach

a proper construction of them, we should hesitate to

accept the committee reports in preference to this con-

temporaneous and long continued practical construc-

tion of the Act on the part of those charged with its

administration. Such a construction, in cases of doubt-

ful meaning, is accepted unless there are cogent and
persuasive reasons for rejecting it * * *." (ItaHcs ours.)

And when, as in the instant case, the long-standing con-

struction is by administrative officials who by the statute are
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given some discretion in applying a part of the law, it is even

more convincing. Thus in Lucas v. American Code Company

^

28 U,. S. 445, at page 449, it is said:

''Much latitude for discretion is thus given to the

administrative board charged with the duty of enforcing

the act. Its interpretation of the statute and the prac-

tice adopted by it should not be interfered with unless

clearly unlawful."

It has even been said to be proper for the Court to give

considerable weight to the mere custom and practice of

those to whom the Act applies, where an old Act has not

been otherwise construed for many years. Thus in United

States V. State Bank, 31 U. S. 29, 6 Peters 29, 8 L. Ed. 308,

the Supreme Court said:

''We think the practice was founded in the true expo-

sition of the terms and intent of the Act; but if it were

susceptible of some doubt, so long an acquiescence in it

would justify us in yielding to it as the safe and reason-

able exposition."

See also Macon City v. Williams (Missouri), 224 S. W.
835; Willis et al. v. Moore & Davis (Tennessee), 271 S. W.
736; West v. Boston & Maine Railroad, 129 Atl. 768 (New
Hampshire), 42 A.L.R. 176.

V. APPELLANTS' CONTENTIONS CONSIDERED

For the purpose of presenting a coherent statement of

appellee's position relative to the alleged improper "officer-

ing," we have under headings I through IV, supra, presented

affirmatively an analysis of the pertinent law and a sum-

mary of the applicable facts. We believe that the above

matter clearly answers the appellants' contentions on "offi-

cering." At this point, however, we wish to direct the atten-

tion of the Court to certain specific portions of appellants'

argument, the erroneous nature of which calls for specific

comment.
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First of all, appellee does not urge that the act in ques-

tion regulating as it does the minimum number of licensed

deck personnel on certain vessels is not a safety measure

(Appellants' Br. 16 to 18).

The gist of appellants' claim seems to be that the ''offi-

cering" scale set out in section 2 as a minimum limit upon

the discretion of the Local Inspectors, inferentially imposes

a mandatory duty upon the shipowner— (1) to prohibit the

Master from standing a watch, and (2) to divide all watch

officers' hours into an ironclad system of watches. To sup-

port their contention appellants refer this Court to certain

bits of evidence (Radforth's letter, and Hibberd's testi-

mony) which was related before a Congressional Committee

to enlighten that body as to "one side" of existing condi-

tions. (See page .— of this brief.) The statement by appel-

lants (Br. 26) that such evidence was read by Congressman

Hardy in "explanation of what was meant" by a portion of

section 2 is wholly untrue. No member of Congress or any

other authority has ever advanced the theory now espoused

by appellants that section 2 prohibits the master from stand-

ing a watch and creates an exact and inflexible system of

mates' watches. We have heretofore pointed out (page ....

of this brief) that the legislative history of the act reveals

a clear legislative intent to avoid an ironclad system of

"officering" and as to permit the Local Inspectors to attain

maximum safety for the particular locality, the type of ves-

sel, and the trade involved. That the Local Inspectors at

Seattle were in fact acquainted with and approved the sys-

tem of "officering" now complained of has also been shown

hereinabove (pages 124 to 125, supra).

At page 29 (end of first paragraph) of their brief, ap-

pellants quote one sentence from the District Court's Deci-

sion and intimate that thereby the District Court admitted

that appellee's watches did not literally comply with the

statutory scale. A reading of that sentence with its context
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(Ap. 5477, Appendix 12) shows that the Court was in fact

but repeating appellants' argument and clearly was not

stating its own conclusion.

Appellants then proceed to argue from their assumption

of no literal compliance, that appellee cannot substitute a

different system for that which section 2 requires, citing au-

thorities (Br. 29, 30). Obviously there is no question of

''substitution" involved, for appellee ''exceeded" a minimum

scale set out in the statute—it did not replace a statutory

requirement with its own conception as to what might be a

sufficient scale.

Appellants point to no evidence whatsoever tending to

show that the officers were in any respect tired or fatigued.

This fact is made more apparent by their reliance upon a

mere scrap of testimony which they describe as an "elo-

quent" reflection of the nature of the watches on the De-

NALi (Br. 46):

''Well, it was a long watch and a long bearing and
it does not mean anything." (Appellants' italics.)

Once again a reference to the context in the record (Ap.

2466) shows that Third Mate Lawton in using the foregoing

language was merely describing the manner of taking and

entering a particular four point bearing on a distant light,

and the language just quoted constitutes his comment to the

effect that the light was so distant as to require an unusually

long "watch" (or vision). The subject of officers' "watches'^

was wholly outside of the conversation.

It would of course be wholly impracticable for appellee

to attempt to point out to this Court all of the many inac-

curacies and unfounded assumptions contained in appellants'

brief—nor do we think it necessary, for many of such errors

are self-apparent.

Appellants cite numerous authorities to show that the

shipowner may be held responsible for knowingly sending
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incompetent officers to sea. We concede the law but fail to

see its relevancy, for the competence of the Denali's officers

was established by undisputed evidence before the District

Court. In their brief, however, appellants seem to rely upon

the theory that because the vessel stranded the officers must

have been incompetent. Certainly no court which is con-

fronted daily with examples of the failings of wholly com-

petent persons needs any citation of authority to demon-

strate that competent individuals do commit negligent acts.

In the recent case of The Marianne (D. C. La.), 24 Fed.

Supp. 786 at 788, a similar contention was made by proctors

who now represent appellants in this appeal. There, a vessel

stranded due to the failure of its navigating officers to make

a proper allowance for currents. In discussing the shipown-

er's claim for exoneration the Court said:

''It is quite obvious from the testimony that the

cause of the stranding is attributable to the fact that

insufficient allowance was made for wind and current.

These factors should have been more carefully consid-

ered and greater allowance made therefor as the vessel

was then down by the stern proceeding at slow speed

in close proximity to the charted wreck. Failing under

these circumstances was negligence and constituted a

fault or error of navigation. It follows that the vessel

owner and the Aluminum Line are liable to cargo inter-

ests for the consequent damage to the cargo unless they

can establish that they are entitled to the exemptions

of Section 3 of the Harter Act.

''To satisfy the condition of the exemption the ves-

sel owner has offered general testimony concerning the

good condition of the hull, machinery and navigational

equipment of the Marianne, and to show that she car-

ried a full and sufficient complement of duly licensed

officers and crew as required by Norwegian law. Favor-

able testimony was also offered concerning the qualifica-

tions of the master, chief officer and helmsman. There
is no evidence to the contrary. Consequently, I find

no difficulty in reaching the conclusion that the vessel
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owner and the Aluminum Line are entitled to the ex-

emptions of Section 3 of the Harter Act."

The Buckleigh, 31 Fed. (2d) 241 (CCA. 2), certiorari

denied 280 U. S. 564, is to the same effect.

Appellants' reference to the 1918 amendment to the Act

(Br. 27, 28) which merely excluded "wrecking vessels" from

the operation of the statute, is illustrative of the '^remote-

ness" of the authority upon which they rely to sustain their

construction of the statute. In fact, wrecking vessels were ex-

cluded by Congress for two reasons—first, because such ves-

sels are primarily ''stationary" rather than "navigating" ves-

sels, and hence would not reasonably require a minimum of

three "navigating" officers, and second, because since such

vessels carry neither passengers nor cargo, there was no real

opposition to the passage of an excluding act.

Subdivision IV (Br. 26) is the portion of appellants'

brief wherein their authorities on construing section 2 so as

to require an ironclad system of watches, are presented.

There are four of such "authorities": (1) A single sentence

extracted from the voluminous remarks made by Congress-

man Hardy relating to the bill (see appellants' Appendix

pp. 40 et seq), which sentence reads: "There is now no pro-

vision in the law that regulates the watches of officers as

to how they shall be divided." (2) The letter from one sec-

ond mate Radforth to a Captain Westcott—discussed here-

inabove at pages 106-7. (3) Bradford's Glossary of Sea

Terms—which defines "watch" as "a period of time on

duty," and then illustrates different types of watches. (4)

The reference to a later act excluding wrecking vessels (also

discussed hereinabove at page 133). These authorities re-

quire, we submit, no further answer.

In subdivison V (Br. 28) appellants state what they

deem to be "violations" of the act. We have elsewhere point-

ed out the errors in appellants' statement of the actual'

watches used by appellee. The remainder of appellants' brief

I
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on "officering" proceeds upon the assumption that the act

has in fact been violated and thereupon cites and discusses

authorities on the effect of the assumed violation. We shall

hereinafter advert to this portion of their brief.

VI. EXONERATION UNDER HARTER ACT

1. Denali Seaworthy in Fact

Irrespective of how the statute which petitioner is al-

leged to have violated might be construed, it is of funda-

mental importance to note that the Harter Act makes no

requirement of a letter-perfect performance of all of the

multitudinous statutory law which might be deemed ap-

plicable to the ship owner or the vessel, but instead, makes

it a condition precedent of the vessel owner to prove that he

used due diligence to make the vessel is question seaworthy

in all respects at the inception of the voyage.

A requirement of due diligence, it has been held in

numerous cases, is complied with where the shipowner proves

that the vessel was seaworthy in fact. See The Chatta-

hoochee, 173 U. S. 540, 550; International Navigation Co. v.

Farr & Bailey, 181 U. S. 218, 226.

In the instant case, the District Court found ''that at the

commencement of the voyage at Seattle and during the re-

mainder thereof until the time of stranding, the vessel was

in all respects seaworthy and properly manned, * * '''." (Ap-

pendix 15 for complete finding on this point.)

The Court in its decision, after discussing the evidence

relative to the actual watches and personnel aboard the

Denali, stated specifically: ''there is neither evidence nor

reasonable inference from evidence that any person con-

nected with the navigation of the ship was either fatigued

from excessive labor or lacking in sufficient sleep or rest at

the time of the stranding, or at any time during the voyage."
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The Court then continued:

"* * * from the foregoing it obviously appears that,

even if it can be succesfully contended that the Section

2 scale for division of watches obligates shipowners and

that the owner has in this instance violated that section

(a contention with which this Court does not agree),

the evidence here is clear and convincing that the

stranding was not in fact and could not have been

caused or contributed to by duration or improper divi-

sion of the Mates' watches, and I so find."

The Court then summed up its views as to the officering

of the Denali in the following words:

''The Denali was, therefore, seaworthy in respect to

the manning of the vessel and the division of her mates

and officers into watches'' (Italics ours.)

The District Court, therefore found not only that the

deck and navigating watches as set and divided by the

Denali's Master and Chief Officer, prior to the inception of

the voyage, were not in violation of any applicable law, but

also that the vessel was in any event seaworthy in fact at

the commencement of the voyage. The Court said in its

findings that the officers' watches on the Denali ''were in

fact in accordance with good customary and safe practice in

the Alaska trade'' (Italics ours.)

Thus, even if it could be cogently argued that the con-

struction of the statute which appellants contend for is in

fact a proper one (which—and the District Court agreed

—

we vigorously deny), appellee would still be entitled to ex-

emption under the Harter Act, inasmuch as it has fully met

the condition of proving the Denali to be in fact seaworthy.

Seaworthiness, after all, is neither a technical nor an arti-

ficial concept. ''Seaworthiness is a relative term and the test

in this connection is 'whether the vessel is reasonably fit to

carry the cargo which she has undertaken to transport'."

The Silvia, 171 U. S. 462, at 464. See also The Southwark,
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191 U. S. 1, 9; May v. Hamburg {The his), 290 U. S. 333;

The Elk, 1938 A.MX. 960.

In Hartford & New York Transportation Company v.

Rogers 8z Hubbard Company, 47 Fed. (2d) 189, 191 (CCA.
2), in answer to claimants' contention that the vessel was

unseaworthy and not entitled to exemption under the Harter

Act because she carried one less able-bodied seaman than

was prescribed by her certificate pursuant to the statute,

Judge Augustus Hand, for the Circuit Court, said:

''The contention that the flotilla was unseaworthy

because the Spartan did not carry the necessary crew

is also unsupported by the evidence.

''The tug's certificate required a crew of ten men,
which were to be five in the engine-room, together with

the Master and mate, two able seamen, and one sea-

man. The crew actually carried is said to have been

deficient because it comprised but one able seaman. The
certificate of the inspectors was issued under Section

4463 of the Revised Statutes, as amended (46 U.S.CA.

§222), requiring such a complement as may in the

judgment of the local inspectors be necessary for the

safe navigation of the vessel. The certificate of the

Spartan stated that, if the vessel is navigated for more
than thirteen hours daily (which was not the case), a

crew of six was sufficient. Failure to comply with the

terms of the certificate would subject those responsible

for the irregularity to penalties, but would not neces-

saril}' render the vessel unseaworthy. Seaworthiness in

respect to the crew of a vessel depends on whether the

personnel is competent to perform maritime services and

not on certificates. The personnel in the present case

was satisfactory. Arnould on Marine Insurance, Sec-

tions 722, 724 (11th Ed.); The Blue Bell (D.C), 189

Fed. 824; The Abbazia (D.C), 127 Fed. 495; In re

Meyer (D.C), 74 Fed. 881; McLanahan v. Universal

Ins. Co., 1 Pet. at p. 184, 7 L. Ed. 98; Louisville Ins.

Co. V. Monarch, 99 Ky. 578, 36 S.W. 563; Remond v.

Smith, 7 Man. & G. at 475. The decision of the New
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York Court of Appeals in Smith v. Northwestern Ins.

Co., 246 N.Y. 349, 159 N,E. 87, is not to the contrary.

That was an action to recover upon an insurance policy

on a lighter's cargo. The policy contained a warranty

that she should be manned 'according to the usage and

custom.' She sailed with a crew of four men, when six

were required. It was held that 'usage and custom'

were not satisfied with less than the statutory require-

ments, and that failure to comply with them was a

breach of v/arranty that barred recovery. It is quite a

different matter to hold, irrespective of special cove-

nants of warranty, that the failure of a single member
of a crew to possess a statutory certificate rendered the

vessel unseaworthy for all purposes, though the crew

satisfactorily performed all the services required of it

and was in fact entirely competent. Warren v. Manu-
jacturers' Ins. Co., 13 Pick. (Mass.) 518, 25 Am. Dec.

341; Flanigen v. Washington Ins. Co., 7 Pa. 306."

In The Oritani, 40 Fed. (2nd) 522, (affirmed in 54 Fed.

(2nd) 1075, Judge Kirkpatrick, in discussing the seaworthi-

ness of a certain vessel as affected by the absence of a pilot

required under the statute, said:

"Under the circumstances of this case, the absence of

a pilot, even if it can be charged to the owners, did not

render the vessel unseaworthy. Captain Anderson was
an experienced navigator thoroughly familiar with the

course, having navigated it many times. The navigation

was perfectly simple and consisted in keeping the vessel

on a straight course until out of danger, and the Captain
knew exactly how far that was. The pilot had put her

on her course. The one buoy was lighted and anyone
with the slightest knowledge of navigation could have
taken her out." (Italics ours.)

On the facts of the instant case, the petitioner is not

urging this Court to sustain a finding of seaworthiness de-

spite the absence of a full complement of officers, for the

testimony remains undisputed that more officers were aboard

than the ship's certificate and the statute required. How-
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ever, it is submitted to this Court that, irrespective of

whether the appellee's or the appellants' view as to the

construction of the applicable statute should be deemed a

proper one, the Denali was seaworthy as a matter of fact

for the specific voyage and trade in which she was engaged.

That is all that the Harter Act purports to require.

The good faith of the owners of the Denali, in carrying

an additional licensed pilot-mate (Pilot Obert) not required

either by statute or by the vessel's certificate, and at con-

siderable expense to the steamship company, cannot seri-

ously be questioned. The only end which the steamship

company could possibly have had in mind in so doing, was

to make the Denali more seaworthy in fact than the statu-

tory minimum of three mates, dividing the full responsibility

of the vessel's watch, could ever have achieved. Such an

exercise of precaution on behalf of the owner is exactly what

the Harter Act contemplated in providing that where such

owner uses due diligence to make the vessel seaworthy in all

respects, he will be exonerated. Appellants, however, have, in

effect, urged that appellee's good faith in attempting to

make the Denali more seaworthy for Alaskan waters actu-

ally rendered the vessel unseaworthy. Any Court should be

extremely hesitant to even consider such a highly technical

and artificial argument.

We submit that the District Court correctly found that

the Denali was seaworthy in fact at the inception of the

voyage.

2. Denali Stranded Because of an

Error in Piloting

The Harter Act grants exoneration from Hability to a

vessel which was seaworthy in fact at the inception of the

voyage—if the cause of her loss was a fault or error in navi-

gation or in the management of the vessel.
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On our facts the evidence shows, and the Court found

that Pilot Obert was "piloting" the vessel both at the time of

stranding and for a considerable time prior thereto (See pp.

12, 97 of this brief). With respect to this finding, we wish

to direct this Court's attention to a portion of the District

Court's decision wherein that Court pointed out what it

chose to term the ''most outstanding circumstance and proof

in the whole case":

'Tilot Obert, by reason of his many years experi-

ence as a navigator in those waters, knew or should

have known of the vessel's increasing danger long

enough before the time of the stranding to have taken

proper precaution against it. This he did not do. Al-

though he said he put the vessel's heading to starboard

several times, he observed a considerable time before

the stranding that these measures were not effectually

placing the vessel back on her course. After realizing his

danger from the unusual currents and knowing as he

did that the reef was there, he still had time to rescue

the vessel from the peril of the reef by reversing her

engines, checking her speed and completely stopping

her movement a safe distance from the reef, or he could

have avoided the reef by even more sharply turning her

direction to starboard,—to the eastward.

''The most outstanding circumstance and proof in the

whole case is the fact that Pilot Obert never at any time

charged fault or insufficiency in the compasses, charts

or division of watches. He had more at stake than any
other member of the crew. He had a record of 40 years

of honorable and efficient service at sea, for about 30
years of which he was a navigating officer in Alaska
waters; and at the hearing before the Steamboat In-

spectors he faced the possibility of losing his license.

Not even the natural inclination which one ordinarily

has to first save himself was enough to weaken the

positiveness of his self-effacing statement (corroborated

by the master and third mate) that it was currents, not

compass deviation, which were setting the vessel off

course. He undoubtedly understood the significance of
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that statement. By it he in effect shouldered personal

responsibility for extricating his ship from a known peril

by his careful and safe navigation. Also by that state-

ment and its attending circumstances we are given an-

other forceful example of the high honor and integrity

of the men who 'go down to the sea in ships.' These con-

siderations should lay at rest any possible doubt of the

truth of the pilot's statement as to the cause of the

ship's westerly off-set and consequent stranding.

''I therefore find and decide that the stranding of the

Denali and the resulting total loss of the vessel and
her cargo were due solely to fault in her navigation;
* * *." (Italics ours.)

Appellants' specific contentions to the effect that charts,

compasses, or "personnel" might have caused the stranding

are answered elsewhere in this brief (pp. 70, 96, 156).

We submit that on the basis of the District Court'si

purely factual findings to the effect that the Denali was

seaworthy at the inception of the voyage and that the sole

cause of the stranding was Captain Obert's error in naviga-

tion, the decree granting exoneration was proper and should

be affirmed.

VII. LIMITATION OF LIABILITY

1 . Privity or Knowledge— Officering

Appellee had no privity or knowledge within the re-

quirements of the limitation statute as to any improper

division or length of watches.

The testimony shows that the duty of dividing the

watches aboard the Denali was delegated to the Captain

and the First Mate (Ap. 1555), and their competence has

not been disputed.

Tracy, appellee's Superintendent of Operations, hired

and fired the licensed personnel, but his duties did not ex-

tend beyond the supplying of a sufficient number of com-

petent officers to the vessel (p. 2 this brief). Murphy was
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Superintendent of Maintenance, his duties going only to the

maintenance of equipment. He took no part in either the

hiring or handHng of the licensed officers, and although it

is true that he said it was his understanding that the First

Mate was in charge of cargo and hence stood no regular

watch in Alaska, he further testified that he did not know

how the watches were divided between Seattle and Alaska

(Ap. 1452, 1453).

Healy testified that the watches were always set by the

First Mate at noon of the day before sailing, save for the

First Mate's watch which was determined by the Master

and the Mate after the vessel sailed (Ap. 1554, 1555).

As was said by this Court in The Admiral Fiske, 41 Fed.

(2nd) 718, 720, ''By virtue of his office and the rules of

maritime law, it is the Master's duty to select and station

his crew." Butler v. Boston 5. 5. Co., 130 U. S. 527; The

Princess Sophia, 61 Fed. (2nd) 339, at p. 350.

As pointed out hereinabove, neither Mr. Tracy nor Mr.

Murphy had any duties whatsoever with respect to the fix-

ing of the officers' watches. Furthermore, even if appel-

lants' mere inference that they ''must have known" was

sustainable, we submit that neither Mr. Murphy, Mr. Tracy,

nor any of the other six department heads can properly be

referred to as "managing officers" or the alter ego of the

owner. Mr. Wilson and, during his temporary absence, Mr.

McKinstry, were the only "managing officers" who possessed

the authority to represent the owner as managing officers.

(For discussion of the testimony and the appHcable law in

point, see pp. 1, 2 and 68, 70 of this brief.)

Mr. Wilson, the General Manager of the Company, was

the sole managing officer in Seattle, and was the only official

authorized to speak for the company as such. In his absence,

Mr. McKinstry was in full charge of all operations. From
the time the Denali was placed in commission on May 13,

1935, until the time she stranded on May 19, 1935, Mr.
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Wilson was in Alaska and, of course, had no personal privity

or knowledge as to any of the alleged conditions of unsea-

worthiness which appellants rely upon. In Mr. Wilson's ab-

sence, Mr. McKinstry, as the Assistant to the General Man-
ager, was in charge, but it has not been contended that Mr.

McKinstry had knowledge of any of the alleged acts of negli-

gence relied upon by the appellants, and his testimony was

quite emphatic to the contrary. Even if it could be inferred

that the system of watches had been in effect for a sufficient

length of time to impute knowledge thereof to Mr. Wilson,

it is clear that he had no actual knowledge that sucfi custom

was in anywise violative of the statute.

In the case of Kitsap County Transportation Company

V. Harvey, 15 Fed. (2d) 166, 168 (CCA. 9th), decided by

the late Judge Dietrich, the Court was dealing with a case

involving an original negligent construction of which the

owner had full knowledge. However, the owner was not

aware of the fact that such construction was in fact negli-

gent. The Court cites The LaBourgogne, 210 U. S. 95,

to the effect that:

"Mere negligence, pure and simple, in and of itself,

does not necessarily establish the existence on the part

of the owner of the vessel of privity and knowledge

within the meaning of the statute."

And cites the Boston M. I. Co. v. Metropolitan, 197 Fed.

703 (CCA. 9th):

"But we cannot concede that an owner of a vessel,

in order to be entitled to limit his liability under the

statutes, must, before sending his vessel on her way,

acquaint himself with the science of navigation, or ac-

quire expert knowledge concerning his vessel, its equip-

ment, its machinery, or the necessary crew therefor

* * * n

and concludes:

"We hold the plaintiff wanting in the high degree
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of care required of passenger carriers, but there is no

evidence of bad faith or wilfulness. * * * Accordingly

we hold it a proper case for the limitation of liability."

And in the case of American-Hawaiian Steamship Co. v.

Pacific Steamship Co., 41 Fed. (2d) 718 (CCA. 9th), this

identical question was involved as applied to a proper divi-

sion of the deck crew:

''By virtue of his office and the rules of maritime

law, it is the master's duty to select and station his

crew. * * *

''The provisions of the statute permitting limitation

of liability are to be liberally construed. Providence &
N. Y. S. S. Co. V. Hill Mfg. Co., 109 U. S. 578 * * *.

And where the owner of a vessel has properly dele-

gated duties with respect to her management to a com-
petent person, and there is hereby no contention that

the master of the Admiral Fiske was not competent,

something more is required in establishing knowledge
and privity as to violations of statutes or regulations

than mere negligence as to discovering whether or not

those duties have been properly carried out; some de-

gree of actual knowledge or participation must be

brought home to the owners."

In The Virginia, 264 Fed. 986, 996, District Judge Rose

held that where a clear violation of a statute had been dem-

onstrated, which violation in fact caused the loss, the ship-

owner could, notwithstanding, limit his liability as to cargo

claims although under Revised Stat. §4293, he would be

liable to the death, personal injury and baggage claimants.

Judge Rose said:

"The inspection laws and regulations were not

obeyed, and this disobedience had its part in causing

the deaths, the injuries to the passengers, and the loss

of their baggage. Such disobedience was due in part

at least to the personal negligence of the petitioners,

as distinguished from that of their employes. If section

4493 means what it says, and its operation is not limit-
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ed by section 4283, the petitioners are liable to the

death, personal injury, and baggage claimants to the

full amount of the latter's loss.

'^(2) In Butler v. Boston S. 5. Co., 130 U. S. 553,

9 Sup. Ct. 612, 32 L. Ed. 1017, the Supreme Court said

that it has never held that section 4493 took away any
protection given by section 4283, and in that case it

was unnecessary to decide whether it did or did not.

Eight years later, the Circuit Court of Appeals for the

Ninth Circuit, Judge (now Mr. Justice) McKenna be-

ing one of the sitting three, ruled that the operation of

section 4493 was not restricted by anything to be found

in 4283. The Annie Faxon, 75 Fed. 312,21 CCA. 366.

So far as I am able to discover no court has taken a

contrary view.

''There is no call here to consider whether the ship

owner loses his right to limit his liability merely be-

cause his employes have failed to obey the inspection

laws; he being without personal default in the matter.

All that need be said is that, as the authorities now
are, a District Judge would scarcely be justified in

holding that an owner is protected when, as in the in-

stant proceedings, he has been himself personally negli-

gent in seeing that the statutes and regulations are

complied with, and injury to passengers and their bag-

gage has resulted. Neither section 4283 nor 4493 has

application to cargo claims. As against them, liability

may be limited, unless their loss occurred with the

privity or knowledge of the petitioners.

"(3) In La Bourgogne, 210 U. S. 122, 28 Sup. Ct.

673, 52 L. Ed. 973, the Supreme Court said that 'mere

negligence, pure and simple, in and of itself does not

necessarily establish the existence on the part of the

owner of a vessel of privity and knowledge within the

meaning of the statute.' The language was carefully

guarded. In the much later case of Richardson v. Har-
mon, 111 U. S. 100, 32 Sup. Ct. 27, 56 L. Ed. 110, the

court stated that section 4282 leaves an owner 'liable

for his own fault, neglect, and contracts.' The italics

are mine. In Pendleton v. Benner Line, 246 U. S. 357,
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3S Sup. 330, 62 L. Ed. 770, the court said it was not

disposed to disturb that very strong and dehberate in-

timation. In Capital Transportation Co. v. Cambria

Steel Co., 249 U. S. 334, 39 Sup. Ct. 292, 63 L. Ed.

631, the court approved and applied its later decisions,

but declared that it very much appreciated 'the danger

that the act should be cut down from its intended effect

by too easy a finding of privity or knowledge on the

part of owners,' and added, 'We are not disposed to

press the law in those directions further than the cases

go.' The determination in other respects to give the

statute a liberal construction for the benefit of owners

is shown in the latest decision. Liverpool, Brazil &
River Plate Steam Navigation Co. v. Brooklyn Eastern

District Terminal, 251 U.. S. 48, 40 Sup. Ct. 66, 64 L.

Ed

''The question is very close. I am not persuaded

that the general statement in Richardson v. Harmon
was intended to modify or overrule the more precise

language used in La Bourgogne. There is no conflict be-

tween them. 'Mere negligence, pure and simple, in and
of itself,' does not establish privity or knowledge. To
do that, there must be something more than mere
thoughtlessness or casual oversight. But, as Richardson

V. Harmon declares, there are neglects that will. Per-

haps the owner cannot deny privity or knowledge, if

the disaster happened in whole or in part because he

more or less consciously took a chance or closed his

eyes to something he did not want to be bothered about,

or because in some other way he fell short of what a

fair-minded, well-informed, and impartial man would
feel was his moral duty in the premises.

"(4) After much consideration, and a great deal of

hesitation, I have concluded that the negligence of the

petitioners does not amount to privity or knowledge,
within the meaning of those words as used in section

4283. The conclusion of the whole matter is that they

may limit their liability as against cargo claimants,

but not as against the claims of passengers or their de-

pendents for deaths, personal injuries, or baggage."
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The Virginia was affirmed by the CCA. 5th Circuit, in

278 Fed. 877, under the title Hines v. Butler; Certiorari

was denied by the Supreme Court, 257 U. S. 659.

2. Causation

(a) Rule in the "Pennsylvania"

On the issue of causation, a fundamental distinction

exists between the Harter Act and the Limitation law. Thus,

when unseaworthiness through lack of '^due diligence" is

established, the vessel owner is denied the benefits of the

Harter Act, irrespective of causal relationship between fault

and loss, but under the Limitation Law, the owner makes

his case by proving "lack of privity or knowledge" of only

such elements as actually caused or contributed to the loss.

Thus, appellants must inevitably fail on the issue of limi-

tation unless all of the direct evidence on ''causation" is to

be disregarded in favor of what the appellants have chosen

to refer to as a few ''compelling inferences."

Appellants seek to remedy the total absence of any causa-

tive link between the alleged unseaworthy conditions and

the fact of stranding by asserting that the rule of The

Pennsylvania is applicable and that it removes the burden of

showing causation from themselves to the appellee. They

assert that as to the alleged statutory violation, the appellee

must show that it could not have caused the loss.

We have already pointed out that the District Court

found from uncontradicted evidence that the stranding of

the Denali was "due solely to fault in her navigation" (pp.

138 and 139) and that "the evidence * * * is clear and con-

vincing that the stranding was not in fact and could not

have been caused or contributed to by duration or improper

division of the mates' watches * * *."

Furthermore, while the District Court did not hold that

The Pennsylvania rule was applicable, it did expressly find



147

that ''the owner has fully performed the strict requirement

of the law relating to the amount or degree of proof as an-

nounced by the Circuit Court of Appeals for the Ninth Cir-

cuit in Chicago-Silverpalm 1937 A.M.C. 1427, at 1436, and

by the Supreme Court in Lie v. San Francisco, etc. S. S. Co.,

243 U. S. 291, at 298." (District Court's Decision, Appen-

dix p. 13.)

The rule of The Pennsylvania was adopted by the Courts

to enforce obedience to the all-important collision rules. It

was first announced in this country by the Supreme Court in

The Pennsylvania, 19 Wall. 125 at 136, a collision case, as

follows:

''Concluding then, as we must, that the bark was
at fault, it still remains to inquire whether the fault

contributed to the collision, whether in any degree it

was the cause of the vessel's coming into a dangerous
position,. It must be conceded that if it clearly appears

that the fault could have had nothing to do with the

disaster, it ma}^ be dismissed from consideration. The
liability for damages is upon the ship, or ships, whose
fault caused the injury. But when, as in this case, the

ship at the time of the collision is in actual violation

of a statutory rule intended to prevent collisions, it

is no more than a reasonable presumption that the fault,

if not the sole cause, was at least a contributing cause
of the disaster. In such a case, the burden rests upon
the ship of showing not only that her fault might not
have been one of the causes, or that it probably was
not, but that it could not have been. Such a rule is

necessary to enforce obedience to the mandate of the

statute."

The general rule in tort cases involving a statutory vio-

lation is stated as follows:

"The mere fact of violation of a statute is not suffi-

cient basis for an inference that such violation was the
proximate cause of the injury complained of * * * "

(45 C.J. 905).
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Thus, no presumption arises that the statutory violation was

the direct, or a contributing, cause of the loss.

In The Pennsylvania, the Supreme Court cited one Eng-

lish case, The Fenham, 23 L. T. 329, as its sole authority

for the exceptional rule there announced and appHed. The

Fenham was decided by the English Privy Council but three

years before The Pennsylvania, and unquestionably accur-

ately stated the existing English Maritime Collision Rule.

An examination of this English case will illustrate clearly

the rule which our Supreme Court had in mind and applied

to the facts in The Pennsylvania. The Fenham involved a

collision between the brig Sea Venture and the Fenham, it

being undisputed that the former vessel at the time of the

collision was not showing the lights required by the English

Admiralty Rules. The Trinity Masters, in the Court below,

had held that on the evidence it was not established that

there was any causal connection between the violation of the

Admiralty Rules in question and the fact of collision, but

when the case came before the Privy Council, that Court

reversed the decision of the Trinity Masters. The Master of

the Rolls, speaking for the Privy Council, after stating the

facts, said (inter aha):

"In that state of circumstances, this is the usual

rule—that the omission to exhibit the proper lights in

some cases is immaterial, if it is clearly shown that the

absence of such lights was not the cause of the colli-

sion, or did not in any respect, conduce to it, and their

Lordships assent to that view of the case; but, at the

same time, it is of the greatest possible importance,

having regard to the Admiralty Regulations, and to the

necessity of enforcing obedience to them, to lay down
this rule, that if it is proved that any vessel has not

shown lights, the burden lies on her to show that the

non-compliance with the Regulations was not the cause

of the colHsion.

''Their Lordships not only think that the Brig has

not shown that, but on a fair view of the case their
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Lordships are unable to come to the conclusion to which

the Trinity Masters in the Court below arrived. * * *

''* * * Their Lordships think that the real cause

of the collision was the omission of the Brig Sea Ven-

ture to comply with the x\dmiralty Regulations and that

she was solely to blame for the calamity that occurred."

See Marsden on Collisions at Sea, 9th Edition, p. 54-55.

for a discussion of The Fenham.

In 1873, but three years after The Fenham case had

been decided, by Sec. 17 of the Merchant Shipping Act of

1873, 36 and 37 Victoria, Ch. 85, which was, in effect, re-

enacted by Section 419 (4) of the Merchants Shipping Act

of 1894, the English rule was materially changed. Section

419 (4) provided as follows:

^'Where, in a case of collision, it is proved to the

Court before which the case is tried, that any of the

collision regulations have been infringed, the ship by
which the regulation has been infringed shall be deemed
to be at fault, unless it is shown to the satisfaction of

the Court that the circumstances of the case made de-

parture from the regulation necessary." (Italics ours.)

This statute, as construed by the English Courts, had

the effect of placing upon the shipowner whose vessel had

violated ah applicable collision regulation, the burden of

showing affirmatively that such infringement could not by

possibility have contributed to the collision. "The Court had

to inquire into the facts, in order to ascertain whether the

infringement could possibly have contributed to the colli-

sion, for it was not sufficient to find that it did not con-

tribute." Marsden on Collisions at Sea, 9th Edition, p. 56;

The Anselm (1907), P. 151; The Corinthian (1909) P. 260.

After a number of years of practice, this severe legisla-

tion was thought to be wholly unfair, and Parliament re-

pealed it in toto by the Maritime Convention Act of 1911,

1 and 2 George V, Ch. 57, §4(1), 9(2). Speaking of the
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effect of the repeal, Marsden at p. 65 of the work hereto-

fore referred to, said:

''The effect of the act is to abolish an arbitrary rule

by which any infringement, which by possibiHty might

have contributed to the collision, rendered a vessel to

blame and to 'leave the Court to follow what is a rea-

soning judgment and to say, "Did this want of obeying

the regulations in any way contribute to the collision?"

not "Might it possibly have done so"?'

"It has thus now again become necessary to prove

that non-observance of a regulation was the cause, or

part of the cause, of a collision or of the damage result-

ing from the collision, as it always had been before

1873." (Italics ours.)

Thus the history of the English Rule—limited, it may
be observed, to maritime collisions—shows that the so-called

"harsh" doctrine is purely a creature of English statute,

enacted to alter the rule in the Fenham case and later re-

pealed because of its unfairness. The Pennsylvania, having

been decided prior to the enactment of the English statute,

had merely adopted the rule recognized by the English

Courts prior to 1873 which was, substantially, that where

two vessels are in collision, and one is shown to have violated

regulations or laws designed to prevent collisions, the pre-

sumption will arise that the party violating the regulation

thereby contributed to the coUision. The violator must there-

upon remove the onus of the presumption by showing that

such violation did not, in fact, cause the collision.

It must be conceded that a few of the great multitude

of cases which have since reannounced the rule of The Penn-

sylvania have, in stating the rule, mistakenly announced the

test which became the law in England in 1873 and continued

as the law there until 1911. This confusion can be attributed

to the fact that since The Pennsylvania decision purported

to be applying the English law, a few later lower court cases

failed to distinguish between the "presumption" announced
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in The Fenham and the later very harsh English statutory

rule.

However, while a few American cases have misstated the

rule, an examination of many of such cases reveals that very

few have actually misapplied the rule on the facts of the

particular case. On the other hand, many cases have been

careful to point out the true nature of the rule.

In The Providence, 282 Fed. 658, at 664, decided by

Judge Addison Brown, one of our foremost Admiralty Jurists,

it was said:

"But from a proven statutory fault there arises a

presumption of the contribution of this fault to the

collision. (Citing The Pennsylvania.)

"2***1 find as a matter of fact that the violation

of Rule 16 by the Providence in not stopping her en-

gines did not contribute to this collision. This meets and

disposes of the presumption against her.''

And in The Domira, 49 Fed. (2d)324at327, Judge Camp-

bell of the Second Circuit said:

"The rule laid down in The Pennsylvania, 19 Wall.

125, invoked by the advocates for the cargo owners does

not apply. But, even if it did, the Pinar Del Rio might

rebut the presumption by showing beyond fair doubt
that the alleged violation did not contribute to the col-

lision, and she has shown by the evidence, beyond fair

doubt, that no act of hers contributed to the collision."

See The Mabel, 35 Fed. (2d) 731.

In Prince v. Eastern S. S. Co. (Me. 1912), 84 Atl. 894

at 896, the Court clearl}^ and carefully analyzed the rule in

The Pennsylvania, its historical background and the mean-

ing of the words "could not" as distinguished from "did not,"

as follows:

"T/^e Pennsylvania obviously adopts the English rule

laid down in The Fenham, Law Reports, 3 Privy Coun-
cil Appeals, 212. But the English rule does not refer.
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either directly or by inference, to the 'could not' doc-

trine, as claimed by the defendant. It is stated in this

direct language: 'The burden lies upon her to show that

her noncompliance with the regulations was not the

cause of the collision.' Following this rule, The Pennsyl-

vania case, nowhere declares that it must show that

the ship's fault did not contribute, and then further, as

a matter of independent proof, that it could not have
contributed. The reasoning of the court negatives any
such conclusion. Having by the process of elimination

declared that it was not enough to show, 'not merely

that her fault might not have been one of the causes,

or that it probably was both, and, the ship having failed

to establish that her fault did not contribute, the court

required her to prove that her fault 'could not have

contributed' and, arguendo, did not. The Pennsylvania,

having adopted the rule of proof laid down in The Fen-

ham, undoubtedly intended to declare that the 'could

not' rule in the one case, and the 'did not' rule in the

other, were identical in meaning, and that proof of

'could not' was equivalent to proof of 'did not'."

According to Shepard's citator, The Pennsylvania has

been cited in approximately 125 Federal cases and while,

in the interest of brevity, we cannot refer specifically to such

a large volume of cases material, suffice it to say that vir-

tually all of such cases are collision cases. There are very

few exceptions (the most noteworthy of which are referred

to at p. 42 of appellants' brief), but we submit that these

are clearly distinguishable.

The case of Richlieu Navigation Company v. Boston In-

surance Company, 136 U. S. 408, was a stranding of a Ca-

nadian vessel which was shown to have violated a navigation

statute which further provided that any damage resulting

"shall be deemed to have been occasioned by the wilful de-

fault of the person in charge of such raft or of the deck of

such vessel at the time, unless the contrary be proved." Fur-

thermore, the suit was upon an insurance policy which ex-
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cepted perils occasioned by "want of ordinary care and

skill," etc. Upon these distinctive facts, the Court expressly

laid its decision. It said:

"In The Pennsylvania, 19 Wall. 125, it was held that

where a vessel has committed a positive breach of stat-

ute, she must show not only that probably her fault did

not contribute to the disaster, but that it could not have

done so. And this was but the statement of the settled

rule in collision cases. In this case, in view of the seventh

section of the Canadian statute, and the fact that perils

occasioned by want of ordinary care and skill or of sea-

worthiness were excepted by the policy, the same rule

is applicable." (Italics ours.) Pages 422-423.

The Court expressly pointed out that the Pennsylvania

rule was confined to collision cases but that the Canadian

statute and the provision of the insurance policy called for

the application of the same principle. The few other non-

collision cases are all Lower Court decisions.

Flint V. Marine Insurance Company, 71 Fed. 210 at 216,

was decided upon the authority of the Richlieu case and pre-

sented a similar fact situation. It was a suit on a hull policy

almost exactly like that sued on in the Richlieu case. Fur-

thermore, the Court's reference to the rule in the Flint case

was purely dicta for the findings of the Court made any

question as to the burden of proof academic. The Court said:

"There can be but one view of the evidence in this

cause. It not only fails to dissociate the forbidden act

and its consequences, but it establishes incontestably

the relation of cause and effect between the speed and
the stranding of the steamer * * *."

The case of Leathern, etc. Co. v. National Insurance^

Company {The Material Service), 96 Fed. (2d) 923 (also

cited by appellants at page 42 of their brief), is also an in-

surance case. In the decision by the District Court, 1937

A.M.C. 925, 930, 931, it was pointed out that the owners



154

of the vessel had cut certain holes in the hatch covers in

violation of inspector's regulations. As a result, the vessel

sank. The Court expressly found that these holes did actual-

ly cause the sinking. At page 926, the District Court said

that the vessel "sank as a result of such unseaworthiness,"

and at page 929, '^the vessel became disabled and sank be-

cause of her unseaworthiness." In view of these express

findings, the Court's statements that the shipowner must

prove that the existence of the holes not only did not, but

could not, cause the sinking, are the merest dicta. However,

the decision on appeal, we submit, disposes of the case alto-

gether (The Material Service, 1938 A.M.C. 842, 96 Fed.

(2d) 923). The Seventh Circuit Court of Appeals decided

the case on entirely different grounds from the District

Court. After holding that the action of the shipowners in

cutting holes in the hatch, contrary to the terms of the per-

mission of the inspectors, violated the general rules and

regulations, "which have the force and effect of an act of

Congress," citing Belden v. Chase, 150 U. S. 674, the Court

further held that: "Under the evidence, this default pro-

duced unseaworthiness." It was said that in any event it

did not matter where the burden of proof lay, as the policy

was v^oid because of a material mistake of fact which pre-

ventcid a meeting of minds between the owners and the in-

surers." There is absolutely no mention of the rule of The

Pennsylvania, and any intimation to that effect is entirely

unsupported.

We have show^n that the rule applies only to collisions

and that even in such cases it merely raises the presumption

that the act of violation caused the collision. Even if the

rule were not to be confined to collision cases, one thing is

certain—it should not be extended to limitation cases. The

policy of the Limitation Act has many times been considered

by the Courts, and the warning of the Supreme Court in

Providence & New York Steamship Company v. Hill Mfg.
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Co., 109 U. S. 578, that the Limitation Laws must be ad-

ministered '4n a spirit of fairness, with the view of giving to

shipowners the full benefit of the immunities intended to be

secured by it" and not administered ''with a tight and grudg-

ing hand, construing every clause most unfavorably against

the shipowner, and allowing as little as possible to operate

in his favor" has been quoted so often by this Court as to

become a tradition. Moreover, the burden of proof in limita-

tions cases is to be administered with 'iarge regard to the

convenience of proof." Qtdnlan v. Pew, 56 Fed. 111. The

rule has never been apphed to deprive a shipowner of limita-

tion of liability.

It is true that the rule of The Pennsylvania case was re-

iterated by this Court in The Princess Sophia, but since this

Court found in that case both that no statute had been vio-

lated and that, in any event, the evidence showed clearly

that any alleged statutory violation did not have a causal

connection with the disaster, it is at once obvious that no

occasion existed in the Sophia case for this Court to deter-

mine whether the Pennsylvania rule should be applied to

the factual issues involved therein.

The rule in the Pennsylvania is nothing more than a

presumption which in a certain class of cases permits the

Court to hold one party liable in the absence of such party's

being in a position to rebut the presumption. In other words,

it assists a libelant in establishing primary liability of the

respondent in much the same manner as ^^res ipsa loquitur''

operates to make a case for the plaintiff in a restricted class

of tort cases.

Appellants, however, seem to be asking this Court to in

some manner invoke the rule so as to alter the requirements

of proof established by Congress in the Limitation Statute.

This cannot be done for two reasons: (1) The right to limit

liability is entirely independent of the issue as to the exis-

tence of liability vel non although both issues may involve
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much of the same evidence. {The S4'H, 296 Fed. 427, and

In Re Davidson, 133 Fed. 411). Thus, while the rule in the

Pennsylvania might be material in determining whether

there is any Hability vel non—in a case of collision where

right to limit is also sought—it has never been, and could

not properly apply to the secondary question as to whether

—liability being established— the right to limit should be

granted. (2) The Limitation Statute which is the source of

the right to limit was enacted more than twenty years prior

to the creation of the "presumption" by the Supreme Court

in the Pennsylvania— therefore, it could not be said that

Congress meant to have any such rule brought in to cut

down the shipowners' rights conferred by the statute. What
Congress has granted, the Court has no power to take away.

Similarly, the rule in The Pennsylvania cannot be applied

so as to alter a party's rights under the Harter Act. While

again the rule might operate to create primary liability

—

where none would otherwise exist—the question of the right

to be exonerated from such liability is dependent entirely

upon whether the party claiming exoneration can meet the

requirements set forth in the Act.

(b) Cause of the Loss

On the factual issue of causation, the evidence placed

before the Lower Court was so plain that the Court, in its

opinion, said:

"The evidence here is clear and convincing that the

stranding was not in fact, and could not have been,

caused or contributed to by duration or improper divi-

sion of the mates' watches, and I so find."

And later the Court said:

"I therefore find and decide that the stranding of

the Denali and the resulting total loss of the vessel

and her cargo were due solely to fault in her naviga-

tion."
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The District Judge in his opinion made the following

factual observation in addition to his findings:

''The watch officers on duty at the time of the

stranding (Pilot Obert and Third Officer Lawton) both

knew that the reef was there; had some time before

the stranding actually seen Zayas and Dundas Islands;

knew that the vessel was entering or had already en-

tered Caamano Passage; Pilot Obert thought that the

vessel had already passed the reef; and both the pilot

and the third officer thought that the vessel was by

currents being set westerly off her course, and at the

time of and for some time before the stranding the

pilot was maneuvering the vessel by piloting or 'conning

the ship' instead of steering solely by compass in order

to overcome that westerly set and to bring the vessel

back on her intended course through Caamano Pass-

age. There is neither evidence nor reasonable inference

from evidence that any person connected with the navi-

gation of the ship was either fatigued from excessive

labor or lacking in sufficient sleep or rest at the time of

the stranding or at any time during the voyage."

We have already discussed appellants' assertion that un-

seaworthiness of compasses or charts might have caused the

stranding. We have yet to advert to what the record shows

as to whether the stranding was caused by improper "officer-

ing."

The sole argument the appellants have advanced in their

brief to support their contention that the system of watches

aboard the Denali had some causal connection with the

stranding is based upon the hypothesis that experienced men
in full possession of their faculties would not have permitted

the vessel to strand. They say, at page 45 of their brief:

"* * * it is certainly probable that, as a result of

standing continuously long watches, their judgment
had become less clear than it would have been if these

men had been allowed the rest contemplated by Con-
gress."
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It will be recalled that two officers stood watch on the

Denali, simultaneously, though but one was required by

statute. By referencee to the testimony, we will now turn

back the hours prior to the stranding so as to ascertain

whether the system of watches on the Denali could, by

any reasonable possibility, have left either Pilot Obert or

Third Mate Lawton, the officers then on watch, with a case

of ^'mind fatigue" at the time of stranding. The record re-

veals that Obert was off duty for six hours prior to midnight

on the night of the stranding; however, he had been on

watch from twelve noon to six p. m. of that same day, but

before twelve noon he had been off duty for the six hours

from six a. m. until twelve noon. To summarize, Pilot Obert

was on duty exactly six hours of the eighteen hour period

from six a. m.. May 18, to midnight of the same date. Look-

ing at this record of his watches in the light most favorable

to the appellant. Pilot Obert—at the time of the stranding

—

had been on duty a total of eight hours forty-four minutes

out of the preceding twenty hours and forty-four minutes.

It is inconceivable that a fatigued condition, such as claim-

ants assert (without any direct evidence whatsoever) could

possibly have arisen when Pilot Obert was off duty for twelve

hours out of the preceding eighteen hours and on duty but

two hours and forty-four minutes following a six hour rest.

Let us now consider the extent of Third Mate Lawton's

duties prior to his coming on watch at twelve o'clock mid-

night, some two hours before the vessel stranded. Healy and

Larson had been on watch from six p. m. to midnight. Dur-

ing the two hours before six p. m., Lawton was on duty with

Obert; prior to this two hour watch, that is from four to six

p. m., the evidence shows that Lawton had been off duty

for ten consecutive hours. In other words, Lawton had been

on watch for only two hours (four to six p. m.) out of the

eighteen hour stretch immediately preceding his coming on
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watch at midnight the night of the stranding. Again looking

at it in the way most favorable to appellants, Lawton at the

moment of the stranding, had been on watch four hours and

forty-four minutes out of the preceding twenty hours and

forty-four minutes. We respectfully submit that even the

most critical authorities would agree that sixteen hours of

rest out of twenty could not have left the Third Mate in a

fatigued condition.

Appellants pointed out in their brief (Br. 31) that on a

few occasions one of the mates who was not required to be

on watch according to the ship's system of watches, in fact

made an entry in the log book when he was off watch, show-

ing that he was probably in the pilot house for longer than

his eight hour yatch. It would seem to appellee not at

all unusual that such should be the case. Certainly a mate

who was required to do duty but eight hours out of the

twenty-four would be apt to spend some part of the remain-

ing sixteen hours of the day in the pilot house, particularly

since his chosen vocational interest centered about that one

spot. Most ship's mates are interested, quite naturally, in

possible advances along navigational lines and would, of

course, seek to advance their knowledge by making use of

the practical experience in association with their superiors

in the pilot house. It cannot be cogently argued that any

existing law attempts to penalize the shipowner because the

ship's officers may choose to spend part of their own time

in the pilot house when off duty.

Appellants also ask this Court to infer that the fact that

the Master stood a watch ^'might" have had some causal

connection with the stranding. While clearly, there is no

principle of law which prohibits the Master from standing a

watch, the facts show that the Master's watch on the

Denali could not in any reasonable sense have been a cause

of the loss. Appellants stated that the theory behind having
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a Master stand no watch is based upon the assumption that

he will thus be made available when any difficult or danger-

ous navigation problems arise and can supplement the watch

officers' inexperience by his own navigational abihty (Br.

25). In other words, the theory assumes that the Master is

the most capable and experienced navigator aboard and,

hence, should be available for emergencies. Obviously, such

a theory is not applicable when the vessel owner, in recogni-

tion of the peculiar and difficult requirements of Alaskan

navigation, has supplied the vessel with sufficient experi-

enced watch officers to permit having an A-1 navigator of

long experience on duty on the bridge, not merely during

emergencies, but at all times.

The record clearly shows that Pilot Obert was much

more experienced, and fully as competent, a navigator as

the Master and that he possessed both Master's and Pilot's

papers (Ap. 1867 et seq.). ''He had a record of forty years

of honorable and efficient service at sea, for about thirty

years of which he was a navigating officer in Alaskan

waters." (Appendix 14, 15.)

Furthermore, both of the watch officers on the bridge

from midnight to the hour of stranding, testified that they

sensed no danger whatsoever and that the first indication of

any danger was the fact of stranding. (Ap. 1912, 2442).

Thus, there was no occasion to call for the Master.

If the Master were to be called to the bridge on each

occasion that the vessel is required to pass through a pass-

age comparable in width and difficulty of navigation to

Caamano Passage, then the Master would be on duty prac-

tically all the time, each day of the voyage, on the "inside'^

route to Alaska. Reference to the map and charts on exhibit

herein, or to any map of the area in question, will make this

plainly apparent to the Court. Caamano Passage shows one

and a half miles of unobstructed channel, while on the in-
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side passage, the greater part of the navigation is through

much more restricted waters.

While it is clearly established from the evidence that the

petitioner complied fully with the law with respect to the

officering and manning of the Denali, we submit that the

record in this case unqualifiedly, and abundantly demon-

strates that the system of watches stood by the officers

aboard the Denali not only did not but could not by any

reasonable possibility have had any causal connection with

the stranding.

CONCLUSION

We respectfully submit that the testimony herein estab-

lishes conclusively that appellee used due diligence to make

the steamship Denali in all respects seaworthy prior to the

commencement of the voyage on which she was lost; that in

fact said vessel was in all respects seaworthy; that her com-

passes were in good mechanical and magnetic condition ; that

her charts were sufficient for the waters to be navigated;

that her licensed deck personnel was in excess of that re-

quired b}^ statute; that the division of said personnel into

watches was the sole duty of the Master, with knowledge

of the trade and waters in which the vessel was to be navi-

gated
;
that the said personnel was divided into watches best

suited to insure safety of said vessel, her crew and cargo on

board thereof; that no defects in the compasses nor insuffi-

ciency of the charts or division of watches in anywise con-

tributed to or had a causal connection with the stranding

and subsequent loss of said vessel ; that the managing officers

of the Alaska Steamship Company were without privity or

knowledge of the cause of said stranding; that the said

stranding occurred solely by reason of an error in manage-

ment and navigation of her navigating officers within sec-
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tion 3 of the Harter Act and that the Decree of the District

Court granting exemption should in all respects be ratified

and affirmed.

Respectfully submitted,

Lawrence Bogle

Cassius E. Gates

Stanley B. Long

Bogle, Bogle & Gates

Proctors for Appellee.
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DISTRICT COURT'S DECISION

DECISION.

Filed: March 31, 1938.

Bowen, District Judge:

On May 19, 1935, at 2:44 o'clock A.M., the steamship

Denali, owned and operated by the Alaska Steamship Com-

pany, and while on a voyage from Seattle to Alaska ports,

stranded on a reef off the southeast end of Zayas Island in

Caamano Passage, between Zayas and Dundas Islands in

British Columbia waters. No lives were lost, but the vessel

and her cargo became a total loss.

In this proceeding the owner, alleging seaworthiness of

the vessel and freedom from fault, seeks exemption from all

liability or in the alternative limitation of liability in respect

of the claims of cargo owners. Cargo claimants deny the

owner's right to any such relief because of asserted unsea-

worthiness of the vessel in her compasses, in her charts and

in her division of mates into watches. In no other respect

is unseaworthiness asserted, and shipowner and cargo claim-

ants are the only interests seeking relief. The owner has

surrendered its interest in the Denali and her pending freight

and passenger moneys, amounting to $1823.29. The alleged

total value of the claims of cargo claimants is about $365,000.

1. Compasses. Cargo claimants strenuously urge unsea-

worthiness in respect of the compasses (standard and steer-

ing), contending that they were mechanically defective and

had an excessive unknown deviation caused by retentive

magnetism resulting from the laying up of the vessel on one

heading during the lay-up period just prior to the stranding

voyage.
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The compasses were last adjusted by a professional shore

compass adjuster on July 21, 1933, when they were found

to be in good condition, and that adjuster then made and

left [5155] on board a deviation card or record of the de-

tails of his findings. Thereafter the Denali operated in the

Alaska trade during the remainder of the 1933 season, after

which she was laid up in the owner's West Seattle lay-up

yard during the lay-up season beginning early in the fall of

1933. In the 1934 season she was again operated in the

Alaska trade and her compasses were said to have been me-

chanically and magnetically in good condition by her master

for that season's last voyage ending October 31, 1934, on

which date began her lay-up period between the 1934 and

1935 trading seasons. While lying at the West Seattle yard,

the vessel was, during the three day period from January

31 to February 2, 1935, thoroughly inspected on behalf of

the United States Steamboat Inspectors by Mr. Robinson,

Assistant United States Inspector of Boilers, and by Capt.

Kelly, Assistant United States Inspector of Hulls. At that

time she was found in all respects seaworthy and on the

basis of that inspection and report of those officials she was

granted a new Government seaworthy certilicate which was

unexpired and in effect at the time of the stranding. Capt.

Kelly, who examined the standard and steering compasses,

testified in some detail as to the method and thoroughness

of his inspection, stating that he not only checked the me-

chanical condition of the compasses, but that he compared

the vessel's azimuth or compass books (made by her navi-

gating officers) with the compass adjuster's deviation card

of July 21, 1933, with the result that he made no recom-

mendation for repair or adjustment of the compasses. No

major repairs likely to magnetically affect the compasses

were made on the Denah after the beginning of her 1934-35

lay-up and before the stranding. While at the lay-up yard

she was not lying uninterrupted on [5156] one heading all
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the time, but was necessarily shifted from time to time to

accommodate the movement of other vessels.

On May 13, 1935 when the Denah was placed in commis-

sion for the 1935 season, Mr. Murphy, the owner's Superin-

tendent of Maintenance, instructed her master, Capt. Healy,

to check up the compasses, and he did so about the time the

vessel was moving away from her lay-up. The master and

second officer thereafter, while the vessel was making her

loading moves about the harbor, again made checks of the

mechanical condition of the compasses and took cross bear-

ings with the pelorus, one on the Smith Tower and one on

the water tank on Queen Anne Hill, and checked the com-

pass with the known heading of W N W. The compasses

were also checked with respect to the making good of the

vessel's courses to and from the various docks and the sev-

eral courses run while loading in Seattle. During those

moves the vessel's compasses were checked on at least six

different headings (3 in the N W quadrant, 2 in the N E
quadrant, and 1 in the S E quadrant), and in no case was

an error or deviation of more than 1 degree found on any

one heading. And the compasses were checked while the

vessel was lying alongside the American Can dock (where

might be expected the maximum magnetic influence on

ship's compasses from magnetic material on a dock) on a

known heading of E N E. After all these checks were made,

the master found and reported to Mr. Murphy that the com-

passes were in good condition. Capt. Erlands, in charge of

the vessel's stowage, testified that the cargo was properly

stowed (with reference to the magnetic cargo's reasonable

distance away from the compasses).

On May 16th, soon after commencing the voyage, with

all her deck cargo on board and while taking on additional

[5157] under-deck cargo (powder) from small wooden

vessels in Puget Sound off West Point, the ship in accord-

ance with usual good practice in the Alaska trade was swung
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from W S W to N E, and the master and second officer each

separately took azimuths of the sun on 14 headings, includ-

ing all of those on which the vessel was expected to navigate

on her north bound trip. The master and second officer then

compared their azimuths and found them ''very close to-

gether/' and in no instance was the deviation of the com-

passes in excess of 2 degrees. This was after the deck cargo

was all on board. During the remainder of the voyage until

near the time of the stranding, in accordance with the usual

practice, observations were frequently taken to ascertain if

there was any change in the deviation of the compasses and

no substantial change was found.

The foregoing was established by positive testimony re-

lated in open court by witnesses who had personal knowl-

edge or an opportunity for personal knowledge of the actual

condition of the compasses and facts about which they tes-

tified, and no witness having such knowledge appeared to

deny or question that positive proof.

In addition to that, a number of experts testified as to

the proper testing and adjusting of compasses and who

should do it, and as to retentive magnetism in compasses and

how to deal with that. On some important issues there was

a conflict among the experts, but, from that expert testimony

which by reason of the local and Alaska experience and more

intimate knowledge of the witnesses giving it has the greater

weight and credibility and from the other evidence, the court

is convinced that any appreciable retentive magnetism

acquired by the compasses during lay-up was shaken out by
j

the vessel's movements, such as when backing under [5158]

her own power during the loading period; that good and

safe practice does not require the compasses to be compen-

sated or adjusted by shore compass adjusters at any given

periodic intervals, but only when found to actually need such

adjustment; that no such adjustments at such intervals were

practiced by any ship operators at the Port of Seattle ; that
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the usual practice there was to delegate to the master the

duty of checking his compasses and determining when in his

judgment adjustment by a shore adjuster was necessary;

that it was common practice at that port to check com-

passes while ships were lying alongside docks and that re-

liable results could be obtained in that way; that the Denali's

compasses were properly determined to be and were in good

condition for the contemplated voyage and no adjustments

by a shore adjuster were then indicated or necessary.

It was further proved that deck cargo of magnetic ma-

terial such as that carried by the Denali and usually carried

by Alaska vessels was expected to have some magnetic effect

on the ship's compasses and that the common and safe prac-

tice was to swing ship and take azimuths after the magnetic

cargo was loaded to determine accurately the extent of com-

pass deviations caused by that cargo, and thereafter to

make proper allowance for that known deviation during the

voyage, all of which was done in this case; that the making

of that deviation allowance during navigation was all that

was necessary or proper, and that it was not proper or safe

practice to compensate the compasses while affected by mag-

netic cargo because after discharge of that cargo the com-

passes would then be out of adjustment; that in the Alaska

trade it was the master's duty to check compasses through-

out the voyage, which was done on the Denali; that a com-

pass deviation not exceeding 2 degrees on any one heading

if [5159] known and allowed for is not excessive nor unsafe

for navigation.

The Denali^s navigators and watch officers experienced

no difficulty with the compasses nor with the making good

of any of the vessel's courses before the one she was trying

to make when the stranding occurred. Just prior to the

stranding the pilot in charge of her navigation found that

she was being set westerly off her course by strong currents

and thereafter he was trying to put her over to the right

away from that westerly set, by piloting or "conning the
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ship" (as experienced pilots do in Alaska inside passages)

without relying upon the compasses. This is affirmed not

only by the pilot but also by his assistant watch officer, the

third mate, and it is not denied by any witness having per-

sonal knowledge of the fact. Experienced navigators know

and appreciate what is happening when strong currents set

their vessels off course and do not confuse that cause with

that of possible unknown compass deviation.

The only evidence opposed to the foregoing facts and

conclusions is the testimony of certain experts based solely

upon hypothetical questions and scientific theory, but the

court cannot accept as controlling such opposing theoretical

testimony to the exclusion of the direct, positive proof from

all the witnesses having any personal knowledge, as to the

actual condition and efficient operation of the compasses,

especially when such positive proof is fortified by the opinion

evidence of those experts having the greater credibility by

reason of their more intimate knowledge of local and Alaska

conditions bearing upon the condition and functioning of

this vessel's compasses. [5160]

The case of The Yungay, 58 F. (2d) 352, relied upon by

cargo claimants, is not controUing of the liability exemption

issue here, because there the ship had undergone extensive

repairs, the compasses were actually in a defective condition

and the owner and master both knew it. The important facts

here regarding compasses are more like those of The Oritani

40 F. (2d) 522, which exonerated the owner from liability

I find that the Denali's compasses were in good mechanical

condition and free from excessive deviation; that such devi-

ation as existed was known to and allowed for by the master

and other navigating officers; and that the compasses were in

good and safe navigating condition at the inception of the

voyage and remained so until the stranding.

2. Charts. It appears from the testimony of ship's

officers Healy, Larson, Lawton and Obert that when the
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Denali sailed from Seattle on the voyage she had on board

a complete set of charts for Puget Sound, British Columbia,

Southeastern and Southwestern Alaska, Bering Sea and Bris-

tol Bay, as well as numerous other charts. Three days prior

to the sailing the second and third officers checked over the

ship's list of charts on board and compared the list with the

latest Canadian and American chart catalogues, and under

the direction of the master the second officer prepared a

requisition for and received on board some additional new

charts. The Denali's master for her last 1934 voyage testi-

fied that he left on board a full set of charts for Southeastern

and Southwestern Alaska and British Columbia. The vessel

was also supplied with sets of British Columbia Pilot, Hydro-

graphic Office Publication 176 and United States Coast

Pilot for Alaska, which publications describe or mention

Caamano Passage and the reef, upon which [ 5 1 60^ ] the

Denali stranded. Cargo claimants contend that United

States Hydrographic Office chart, being H O 2828 (Pet. Ex.

33), which is a copy of British Admiralty Chart 1737 (Pet.

Ex. 74) and is generally referred to as a large scale and easily

usable chart, was not on board, (although no positive evi-

dence was offered in support of that contention), but the

ship's navigating officers testified that H O 2828 was on

board and in actual use by the officers at the time of the

stranding. The latest Coast and Geodetic Survey chart No.

8102, covering the area about the stranding, was on board

and was saved from the stranding and is now in evidence as

claimant's Ex. A- 10. The ship was also supplied with

Notices to Mariners, published weekly by the Hydrographic

Office and showing any changes in existing charts. Capt.

Healy testified that on May 18th he laid out the vessel's

magnetic course from Triple Island Light through Caamano
Passage on chart H. O. 2828, which was on the chart table

with chart C & G S 8102 at the time Pilot Obert and Third

Mate Lawton took over the watch at midnight May 18;
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that C&GS8102isa proper chart for safe navigation

through Caamano Passage; that it is not necessary to have

chart No. 2828 to go through that passage; that you can go

through that passage just as well by the use of chart No.

8102 as by the use of chart No. 2828 and that it would be

safe and good practice to do that. Commander Richards of

the Coast Guard Cutter Cyane testified by deposition that

he checked in all about 20 charts ''including one or more

editions of the following charts: Hydographic Office Chart

No. 1584; Hydrographic Office Chart No. 2825, and Hydro-

graphic Office Chart No. 2828; Coast and Geodetic Survey

Charts No. 7002, No. 8002, and No. 8102; and British Ad-

miralty Charts No. 1737, No. 1923, No. 1923-A, [5161] No.

2430, and No. 3754," and ''found them all to be in sub-

stantial agreement as to Denali rock (the name applied by

the witness to the reef on which the vessel stranded) and

the immediate vicinity." That witness further testified that

all Hydrographic Office and British Admiralty charts carried

the notation as to that reef that it "dries 12 feet"; that the

results of soundings and bearings taken by those on his

Coast Guard vessel after the stranding "were in complete

agreement with the chart(s), and the soundings in no case

showed less water than is shown on the chart"; and that the

reef on which the Denali stranded was a well known reef,

clearly shown on all the charts, and clearly described in the

Pilot books for those waters. Pilot Obert stated that he used

both Canadian and American charts—that "we always com-

pare them"; that the Denali had on board "some old charts,

and brand new charts, and harbor charts as well"; that it

didn't make any difference which chart was used, new or old,

so far as location of the reef was concerned as it showed on

both old and new charts ; that at the time of the stranding he

thought the ship was past that reef. Both Pilot Obert and

his assistant watch officer. Third Mate Lawton, were aware

of the reef, knew it was there. Pilot Obert had seen it be-
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fore while navigating Caamano Passage on previous voyages.

The stranding, therefore, was not in fact caused by insuffi-

cient charts; there was no insufficiency of charts; and I find

the Denali was properly equipped and supplied with charts

entirely adequate for her safe and seaworthy navigation.

The Oritani, 40 F. (2d) 522, at 528-529. [5162]

3. Division of Mates into Watches. At the time of the

stranding the law required the Board of Local Inspectors to

enter in the certificate of inspection of the Denali

"* * * the minimum number of licensed deck officers

required for her safe navigation according to the fol-

lowing scale: * * * every such vessel * * * shall have
in her service and on board three licensed mates, who
shall stand in three watches while such vessel is being

navigated * * *,"

(46 U.S.C.A., Sec. 223).

There was also in effect at that time a law providing that

no licensed officer shall be required to do duty

''* * * more than twelve hours of any twenty-four at

sea * * *. Any violation of this section shall subject

the person or persons guilty thereof to a penalty of

$100."

(46 U.S.C.A., Sec. 235).

Cargo claimants do not contend that Section 235, supra,

was violated, but they do contend that the owner violated

Section 223, supra. They also cite the Act of June 25, 1936,

(46 U.S.C.A., Sec. 673, Pocket Part), providing that no

licensed officer shall be required to work more than eight

hours in one day; but this Act does not apply in this case

because it was passed after the stranding and did not take

effect until six months after its enactment.

Sections 223 and 235 of 46 U.S.C.A., above referred to,

are respectively sections 2 and 3 of one and the same original

act of Congress, namely, the Act of May 11, 1918. It is
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clear from reading the whole of that original Act that Con-

gress intended by the provisions of Section 2 to obligate pri-

marily if not exclusively the Board of Local Inspectors with

reference to the performance of their duties regarding their

proper certification of crew lists. There is no provision in

that section expressly placing any duty upon the shipowner

or any one else other than the Board, nor imposing any

penalty upon any one at all for violation [5163] of any of its

provisions. Specifically, that section does not expressly com-

mand the shipowner to require the three licensed mates to

stand in three watches. So far as its express language goes

and bearing in mind that the section relates to navigation

or management of vessels, it may be that Congress by that

section intended to leave it to be inferred that the master

who actually attends to the navigation and management of

his vessel would divide his three mates into three watches

without an express command from Congress that he do so,

and that for that reason the master was not so commanded.

It could not, of course, be fairly reasoned that, because Con-

gress did not expressly obligate either the owner or the

master, it was nevertheless intended that the owner per-

sonally should be bound to see that the Section 2 scale for

division of the mates' watches is applied letter perfect.

Section 3 of the Act of May 11, 1918, however, does ex-

pressly relate to the shipowner, among others, because it

begins with the provision: "It shall be unlawful for the

master, owner, agent or other person having authority to

permit any officer of any vessel * * *" to do certain things,

and then provides: ''* * * no licensed officer * * * shall be

required to do duty * * * more than twelve hours of any

twenty-four at sea * * *." Section 3 further provides an

express penalty for non-compliance and imposes that penalty

upon any one guilty of a violation of that section.

Since the acts required to be done by Section 2 are ex-

pressly required of the Board of Local Inspectors and no
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one else, and the acts prohibited by Section 3 are the acts of

the shipowner, among others, it seems clear that Congress

intended to obligate only the board with reference [5164]

to the duties imposed by Section 2, and that cargo claimants

are in error in their contention that the owner here is bound

by the statutory duty imposed by Section 2 to see that the

mates were divided into watches.

If, however, cargo claimants are right in their contention

that Section 2 does apply to the owner here, it is to be

noted that the Board of Local Inspectors at Seattle did

determine and certify the minimum number of Hcensed

deck officers for the Denali to be one master and three

mates, and that the vessel at the time of the stranding

actually carried one master, three mates and also Pilot

Obert (not required), an additional officer licensed as

master and pilot, who signed on as pilot and was a mem-
ber of the ship's crew. Pilot Obert was in fact used as a

pilot and as an additional watch officer. In the Alaska

trade the chief mate does not stand a regular watch at sea

but does on occasion relieve the other watch officers. Capt.

Healy, the master, and Capt. Obert, the pilot, each did on

the Denali stand alternate watches of six hours on and six

hours off, it being the practice (which was followed in this

case) to substitute the master or pilot as watch officer in the

place of the chief mate; so that at all times during a 24-hour

day there v/as on watch in place of the chief mate either the

master (having also a pilot's license) or the pilot who in the

performance of their duties not only took the place of the

chief mate as watch officer, but also performed the duties of

pilot. The second and third mates on the Denali stood

eight-hour watches.

Cargo claimants contend that since only two of the mates

(the second and third) actually stood their v/atches and be-

cause the chief mate was not given a regular watch [5165]

while the vessel was being navigated, the statute (Sec. 2,



Ap. 12

Act of May 11, 1918; 46 U.S.C.A., Sec. 223) relating to the

division of the mates into watches was violated, notwith-

standing the fact that the watch which the chief mate might

have been required to stand was actually stood by the master

and pilot. That substitution of the master and pilot as watch

officers for the chief mate may not be said to be a literal

compliance with the statutory scale, compliance with which

the Board of Local Inspectors are required to enter in their

certificate of inspection, but the duties of a watch officer

cannot be said to be less competently performed by the

master or pilot than by the chief mate, in view of the fact

that both the master and pilot are expected to be and in this

instance were specially skilled as navigators and pilots for

the particular waters where the stranding occurred. There

is no proof or intimation that the chief mate was better

qualified than either the master or the pilot. By reason of

their experience and licenses, both the master and the pilot

were supposed to be and undoubtedly were better qualified

as watch officers than the chief mate.

The watch officers on duty at the time of the stranding

(Pilot Obert and Third Officer Lawton) both knew that the

reef was there ; had some time before the stranding actually

seen Zayas and Dundas Islands; knew that the vessel was

entering or had already entered Caamano Passage; Pilot

Obert thought that the vessel had already passed the reef;

and both the pilot and the third officer thought that the

vessel was by currents being set westerly off her course, and

at the time of and for some time before the stranding the

pilot was maneuvering the vessel by piloting or ''conning the

ship" instead of steering solely by compass in order to

[5166] overcome that westerly set and to bring the vessel

back on her intended course through Caamano Passage.

There is neither evidence nor reasonable inference from evi-

dence that any person connected with the navigation of the

ship was either fatigued from excessive labor or lacking in
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sufficient sleep or rest at the time of the stranding or at any

time during the voyage.

And so from the foregoing it obviously appears that,

even if it can be successfully contended that the Section 2

scale for division of watches obligates shipowners and that

the owner has in this instance violated that section (a con-

tention with which this court does not agree), the evidence

here is clear and convincing that the stranding was not in

fact and could not have been caused or contributed to by

duration or improper division of the mates' watches, and I

so find. In that situation the owner has fully performed the

strict requirement of the law relating to the amount or

degree of proof as announced by the Circuit Court of Ap-

peals for the Ninth Circuit in Chicago-Silverpalm, 1937

A.M.C. 1427, at 1436, and by the Supreme Court in Lie v.

San Francisco, etc. S.S. Co., 243 U. S. 291, at 298.

The Denali was, therefore, seaworthy in respect to the

manning of the vessel and the division of her mates and

officers into watches.

Cargo claimants make a general charge of untruthful-

ness of testimony, and also charge that certain witnesses

were successfully impeached. These charges are not justi-

fied. In some instances there were discrepances or seeming

partisanship on the part of some witnesses (all of whom,
however, did not appear on the same side), but in those

instances the discrepant or partisan testimony was largely

cumulative or [5167] corroborative of other credible testi-

mony in the case and was not indispensable to the issue in-

volved. In other important instances counsel failed in ef-

forts to impeach. No witness appeared to deliberately or

knowingly falsify. The trial was a long one consuming about

32 trial days; many witnesses were called and testified; the

transcript of the trial record comprises about 4500 type-

written pages; but on the whole I have never seen more
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honest
J
frank or candid witnesses than those at this trial.

Cause of Stranding—Conclusion as to Liability.

The navigating officers expected and allowed for some

current which would affect the ability of the ship to make

good her intended course through Caamano Passage, but

the compelling inference from the positive testimony of

Pilot Obert and Third Mate Lawton, unchallenged by any

evidence to the contrary based on personal knowledge of the

fact, is that currents of unusual force and effect, much

greater than any allowed for when the intended course was

set, began an appreciable time before the stranding to set

against and drive the vessel westerly off her intended

course, so that when she stranded her position was at least 4

degrees west of her intended course ; that the full extremity

of that current force was not predictable, but that Pilot

Obert, by reason of his many years experience as a navi-

gator in those waters, knew or should have known of the

vessel's increasing danger long enough before the time of

the stranding to have taken proper precaution against it.

This he did not do. Although he said he put the vessel's

heading to starboard several times, he observed a consid-

erable time before the stranding that these measures were

not effectually placing the vessel back on her course. After

[5168] reaHzing his danger from the unusual currents and

knowing as he did that the reef was there, he still had time

to rescue the vessel from the peril of the reef by reversing

her engines, checking her speed and completely stopping her

movement a safe distance from the reef, or he could have

avoided the reef by even more sharply turning her direction

to starboard,—to the eastward.

The most outstanding circumstance and proof in the

whole case is the fact that Pilot Obert never at any time

charged fault or insufficiency in the compasses, charts or

division of watches. He had more at stake than any other

member of the crew. He had a record of 40 years of hon-
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orable and efficient service at sea, for about 30 years of

which he was a navigating officer in Alaska waters; and at

the hearing before the Steamboat Inspectors he faced the

possibility of losing his license. Not even the natural in-

clination which one ordinarily has to first save himself was

enough to weaken the positiveness of his self-effacing state-

ment (corroborated by the master and third mate) that it

was currents, not compass deviation, which were setting

the vessel off course. He undoubtedly understood the sig-

nificance of that statement. By it he in effect shouldered

personal responsibihty for extricating his ship from a known

peril by his careful and safe navigation. Also by that state-

ment and its attending circumstances we are given another

forceful example of the high honor and integrity of the men
who "go down to the sea in ships. ^' These considerations

should lay at rest any possible doubt of the truth of the

pilot's statement as to the cause of the ship's westerly off-set

and consequent stranding. [5169]

I therefore find and decide that the stranding of the

Denali and the resulting total loss of the vessel and her cargo

were due solely to fault in her navigation; that at the com-

mencement of the voyage at Seattle and during the re-

mainder thereof until the time of stranding, the vessel was

in ail respects seaworthy and properly manned, equipped

and supplied; that her owner is entitled to exemption and

exoneration from all liability for the loss of cargo, as pro-

vided by Section 3 of the Harter Act; and that the claims of

cargo claimants must be dismissed.

Findings of fact, conclusions of law and decree may be

settled upon notice or stipulation.
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DISTRICT COURT'S FINDINGS OF FACT AND
AND CONCLUSIONS OF LAW

This cause heretofore on October 19, 1937, and subse-

quent days, came on for trial before the undersigned Judge

of the above entitled Court sitting in Admiralty, on the

issues presented by the Petition of the Alaska Steamship

Company, as owner of the American Steamship Denali, for

exemption from or in the alternative limitation of its Ha-

bility, and the claim and amended answer of Claimants

Pacific Coast Coal Company, et al, as owner of cargo on the

steamer Denali, the claim and answer of United States of

America, owner of cargo on the steamer Denali, claim of

Deep Sea Salmon Company, et al, owners of cargo on the

steamer Denali, and claim of General Petroleum Corpora-

tion of California, as owner of cargo on the steamer Denali,

and the Petitioner's Objections and Answers to each of said (

Claims; the Petitioner being represented by its Proctors
j

Lawrence Bogle and Stanley B. Long, of the firm of Bogle,

Bogle & Gates, and Claimants Pacific Coast Coal Company,

et al, being represented by their Proctors James W. Ryan
|

and T. Catesby Jones of the firm of Bigham, Englar, Jones &
|

Houston, and Lane Summers of the firm of Hayden, Mer-
|

ritt. Summers & Bucey, and Claimant United States of
|

America being represented by its Proctors J. Charles Dennis, I

United States District Attorney, and Frank A. Pellegrini,

Assistant [5141] United States District Attorney, and

Claimants Deep Sea Salmon Company, et al, being repre-

sented by their Proctor Lynwood W. Fix, and General Pe-

troleum Corporation of California being represented by its

Proctor Thomas E. Geraghty, and witnesses for the parties

having been sworn and having testified in open court and

by deposition, and exhibits having been offered and ad-

mitted in evidence, and stipulations as to various facts and
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matters having been filed, and the Court being fully ad-

vised and having considered all thereof, after argument both

oral and written, having rendered and filed its written De-

cision herein on March 31, 1938, and said written Decision

is by this reference and by attachment hereto made a part

hereof as though fully set forth herein, makes the fol-

lowing

Findings of Fact:

I.

That the Petitioner, Alaska Steamship Company, is now

and at all times herein mentioned was a corporation organ-

ized and existing under and by virtue of the laws of the

State of Nevada, and at all times herein mentioned had its

principal place of business in the City of Seattle, State of

Washington.

II.

That Petitioner, Alaska Steamship Company was, dur-

ing all the times herein mentioned, a common carrier of

passengers and freight for hire, and sole owner and operator

of the American Steamship Denali of the burden of 3,432

tons gross and 2,164 tons net.

III.

That on the 16th day of May, 1935 the said steamer

Denali, a common carrier of passengers and freight for hire,

left the Port of Seattle, Washington with passengers and

cargo, on a voyage to various ports and places within the

Territory of Alaska; that prior to the sailing of said steamer

on said voyage each of the Claimants, Pacific Coast Coal

Company, et al, United States of [5142] America, Deep Sea

Salmon Company, et al, and General Petroleum Corporation

of California, delivered to said steamer certain cargo which

was loaded on board said steamer for transportation and

delivery to various ports in the Territory of Alaska under
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and pursuant to the terms of bills of lading received in evi-

dence herein as Petitioner's Exhibit 15, which is by this

reference made a part hereof as fully as though set forth

herein at length; that said bills of lading contained among

other clauses, the following:

"1
. Carrier shall not be liable for any loss of, or dam-

age to, any of said merchandise resulting from Acts of

God, perils of the sea or other waters, * * * fire on

board vessel or on wharf or land or pier * * * or break-

age or fracture of, hull, shaft, propellers, fittings, valves,

pipes, machinery, boilers or appurtenances, or from ex-

plosion, bursting of boilers or pipes, collision with ves-

sels or other structures or objects, stranding or wrecks

or accidents of navigation, nor if Carrier and/or Char-

terer and/or Owner shall have exercised due diligence

to make the vessel on which said merchandise is

shipped in all respects seaworthy and properly manned,
equipped and supplied, shall the vessel. Carrier, Owner,

Charterers or Agents become, or be held, responsible

for any loss or damage that shall result in whole or in

part from unseaworthiness of the vessel, whether exist-

ing at the time of shipment or at the beginning of the

voyage, or on the voyage, fault or error in navigation

or management of vessel, or of its engines, boilers,

winches, hoisting gear, fittings, fixtures, equipment,

ports, hatches, dead lights, valves, cocks, pipes, tanks

and their connections, and this whether such fault or

error be before or after sailing or be in port or at sea,

or from any other causes of what kind soever, ajusdem

generis herewith or otherwise. Any omission to exer-

cise such due diligence shall not be presumed, but the

same must, if claimed or alleged, be proved by the

Shipper or Consignee."

IV.

That before and at the commencement of said voyage

of the steamer Denali on May 16, 1935 the Petitioner

exercised due diligence to make said steamer in all respects

seaworthy and properly manned, equipped and supplied for
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the contemplated voyage to various ports in the Territory of

Alaska, and said steamer Denali was in fact, before [5143]

and at the commencement of said voyage and at all times

during the progress of said voyage, in all respects seaworthy

and properly manned, equipped and supplied for said

voyage.

V.

That during the course of said voyage and at about 2:44

o'clock A. M. on May 19, 1935 the said steamer Denali

stranded on a reef off the southeast end of Zayas Island in

Caamano Passage between Zayas and Dundas Islands, in the

waters of British Columbia, Dominion of Canada, and said

vessel and her cargo thereafter became a total loss.

VI.

That on or about August 21, 1935 a suit was com-

menced in this Court by Pacific Coast Coal Company and

other owners of cargo on board the Denali and lost as a

result of the stranding and foundering of said vessel, as

Hbelants, against the Alaska Steamship Company, as re-

spondent, said suit being cause No. 13632 in Admiralty of

the records and files of this Court, in which suit damages

were claimed against the Petitioner herein on account of

the loss of cargo alleged to have been owned by said libel-

ants, and on board said steamer at the time of said strand-

ing and foundering thereof. That thereafter this proceeding

was instituted by the filing of the Petition herein on or about

September 4, 1935 in which proceeding Petitioner denied all

liability, and in the alternative claimed the benefits of the

Limitation of Liability Act and amendments thereto, and

offered to surrender its interest in said vessel together with

any and all freight moneys and passenger moneys pending

and earned by said steamer on the aforesaid voyage upon

which she was lost, to a trustee to be appointed by this
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Court; that on September 4, 1935 this Court appointed

Charles E. Allen as Trustee to receive the transfer from

Petitioner of said steamer Denali, her apparel and appurte-

nances, and [5144] freight and passenger moneys pending

and earned on the aforesaid voyage, amounting to $1,823.29.

That on September 5, 1935 Petitioner by proper deed of

transfer, conveyed to said Charles E. Allen, as Trustee, all

of its interest in said steamer Denah, her engines, tackle,

apparel and furniture, and paid to said Charles E. Allen, as

Trustee, the sum of $1,823.29, being the full freight and

jpassenger moneys pending and earned by said vessel on the

aforesaid voyage.

VII.

The steamer Denali while lying alongside the West

Seattle Yard of the Petitioner, was thoroughly inspected on

behalf of the United States Steamboat Inspectors by Mr.

Robinson, Assistant United States Inspector of Boilers, and

by Captain Kelly, Assistant United States Inspector of

Hulls, during the period from January 31 to February 2,

1935, and was found in all respects seaworthy, and she was

granted a new Government Certificate of Inspection which

is in evidence in this cause as Petitioner's Exhibit 8, which

said Certificate was unexpired and in effect at the time the

steamer departed from Seattle on May 16, 1935 and during

the period of the voyage and at the time of said stranding on

May 19, 1935. This was the first voyage which the steamer

had made subsequent to said inspection and issuance of said

Certificate of Inspection.

VIII.

That in accordance with the usual, customary and safe

practice Petitioner's Superintendent of Maintenance dele-

gated to the Master the express duty of checking his com-

passes to ascertain their magnetic and mechanical condition
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before departure on said voyage to Alaska and that this duty

the Master was qualified and competent to perform, and the

Master did in fact, while the said steamer was lying at West

Seattle and thereafter during the period of loading at vari-

ous docks in the City of Seattle, during the period from

May 13 [5145] to May 15, 1935 carefully check the mag-

netic and mechanical condition of his compasses and re-

ported to Petitioner's Superintendent of Maintenance that

the said compasses were in good magnetic and mechanical

condition and that no compensation by a shore adjuster

was required. That on May 15, 1935 said steamer loaded on

her forward well deck certain magnetic cargo and thereafter

on May 16, 1935 the Denali's Master and Second Officer

swung the steamer Denali from a head West Southwest to a

head Northeast and took azimuths of the sun on fourteen

separate headings, including all of those on which the vessel

was expected to navigate on her northbound trip, all of

which was in accordance with good, safe and usual practice

in the Alaska trade; that the azimuths so taken in no case

showed a deviation in excess of two degrees with deck cargo

on board; that during the remainder of the voyage in ac-

cordance with the usual and safe practice, observations were

frequently taken to ascertain if there was any change in the

deviation of the compasses and no substantial changes were

found or in fact existed. That the Denali's compasses prior

to and at the commencement of and during the course of

the voyage, were properly determined to be and were in

fact in good mechanical and magnetic condition for the con-

templated voyage, and were free from any defects, and no

adjustment or compensation by a shore adjuster was at any

time indicated or necessary. That the stranding of the

steamer Denali was neither caused nor contributed to by

any defect in the Denali 's compasses either mechanical or

magnetic. That the Denali 's watch officers at the time of

and for some time prior to said stranding were not navi-
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gating the Denali by or relying upon said compasses but

were in fact piloting or "conning the ship" by eye and

sight.

IX.

That Petitioner's Superintendent of Maintenance in

accord- [5146] ance with the usual, customary and safe

practice, delegated to the Master and navigating officers of

the steamer Denali the duty of checking the navigation

charts and navigation aids on board said Denali prior to the

commencement of her contemplated voyage, for the purpose

of determining what, if any, additional navigation charts or

navigation aids were necessary or required by said navigat-

ing officers of the steamer Denali for safe navigation during

the contemplated voyage, which said duty the Master and

navigating officers of the Denali were qualified and compe-

tent to perform; that in fact the Master and navigating offi-

cers of the Denali in accordance with such usual, customary

and safe practice, did carefully check all navigation charts

and navigation aids on board the Denali at the time she was

placed in commission on or about May 14, 1935 and made a

written requisition upon Petitioner's Superintendent of

Maintenance for certain additional navigation charts and

navigation aids, all of which additional charts and navigation

aids so requested were in fact furnished to the Denali prior

to and were on board said vessel at the time of the com-

mencement of the contemplated voyage, and thereafter

throughout the voyage until said vessel stranded; that at

the time said Denali sailed from Seattle on the morning of

May 16, 1935 on her contemplated voyage to various ports

in the Territory of Alaska she had on board and available

to her navigating officers for use during the course of said

voyage, a complete set of navigating charts for Puget

Sound, British Columbia, Southeastern and Southwestern

Alaska, Bering Sea and Bristol Bay, as well as numerous
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other charts, which were entirely adequate and sufficient for

the safe navigation of said Denali on her contemplated

voyage. That among said charts on board the Denali and

available to her navigating officers at the commencement of

and during the course of said voyage, were United States

Hydrographic Office Chart No. H O 2828, [5147] being a

large scale chart of Caamano Passage and adjacent waters,

and United States Coast and Geodetic Survey Chart No.

8102, being a smaller scale chart for Caamano Passage

and adjacent waters, both of which said charts were on the

chart table of the Delani and in actual use by her navigating

officers at and prior to the time of said stranding, and either

of which said charts was a proper and sufficient chart for

safe navigation of said Denali through Caamano Passage

and the waters adjacent to the reef upon which the Denali

stranded. That in addition to said United States Hydro-

graphic Office Chart No. H O 2828 and United States Coast

and Geodetic Survey Chart No. 8102, there were on board

and available to the navigating officers of the Denali numer-

ous other American and Canadian Government navigation

charts covering Caamano Passage and waters adjacent

thereto, and which clearly showed the proper location of the

reef upon which the said Denali stranded; that the Denali

was also supplied with and had on board for use by her

navigating officers current and outstanding Notices to Mari-

ners, published weekly by the United States Hydrographic

Office, showing any changes and corrections in charts made
or noted subsequent to the date of issuance, and in addi-

tion thereto the Denali had on board and available for use

by her navigating officers current editions of Canadian and

American light lists, tidal and current tables, and also the

latest edition of British Columbia Pilot, Hydrographic Office

Publication No. 176, and United States Coast Pilot for

Alaska, which official publications describe the waters of

and adjacent to Caamano Passage, and particularly the reef
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upon which the DenaH stranded. That the Pilot and Third

Mate of the DenaH who were on duty in the pilothouse in

charge of the navigation of said Denali from the 12:00

o'clock midnight watch preceding the stranding up to the

time of said stranding, were both experienced officers and

navigators and were entirely [5148] familiar with the waters

of Caamano Passage and the location of the reef upon

which the Delani stranded. That said stranding was not

caused by any insufficiency of charts or navigation aids;

that in fact the Denali was, prior to, at the commencement

of, and at all times during said voyage, in all respects suffi-

ciently and properly supplied and equipped with navigation

charts and navigation aids adequate for her safe and sea-

worthy navigation upon the voyage upon which she was

then engaged.

X.

That at the time the Denali sailed from the Port of

Seattle on her contemplated voyage to various ports in the

Territory of Alaska, she had on board and in her service a

full complement of experienced licensed deck officers and

crew required by her current and outstanding Certificate of

Inspection, and in addition thereto she had on board and in

her service a Pilot of many years' experience in these waters

as an additional watch and navigating officer who was not

required, but permitted to be carried, by the Denah's cur-

rent and outstanding Certificate of Inspection; that the

deck and navigating watches of the Denali were set by the

Master and the Chief Officer of the Denali at or just prior to

the commencement of her contemplated voyage; that the

deck and navigating watches as set and divided by the

Denali's Master and Chief Officer for the contemplated

voyage, were not in violation of any applicable law but were

in fact in accordance with good, customary and safe practice

in the Alaska trade. That although only one watch officer
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was required by law or for safe navigation, two watch

officers, to-wit, Pilot Obert and Third Mate Lawton, were

on watch in the pilothouse of the Denali as navigating

officers from about midnight of May 18-19 until the time

said vessel stranded at about 2:44 A. M. of May 19, 1935;

that neither of said watch and navigating officers was fa-

tigued from [5149] excessive labor or lacking in sufficient

sleep or rest at the time of the stranding or at any time

during the said voyage, and that the said stranding was not

in fact and could not have been caused or contributed to by

any fatigue, excessive labor, or insufficient sleep of the

watch officers, or either of them, and that said stranding

was not in fact and could not have been caused or con-

tributed to by the duration or actual division of the mates'

or navigating officers' watches. That the said Denali was at

the commencement of the voyage and during the entire

duration thereof, seaworthy in respect to her manning and

the division of her mates and officers into watches.

XI.

That Pilot Obert and Third Mate Lawton, the navi-

gating and watch officers in charge of the navigation of the

DenaH from about midnight on May 18-19, 1935 to the

time of her stranding on a reef off the southeast end of

Zayas Island at the entrance of Caamano Passage, were

experienced navigators of the waters of and adjacent to

Caamano Passage and from their previous experience in

navigating said waters they expected that the Denali would

be affected by a westerly set of the tidal currents, particu-

larly in navigating the waters from a point abeam of Triple

Island to the entrance of Caamano Passage, and by reason

thereof when the Denali was abeam of Triple Island and a

new course was set by her navigating officers for the en-

trance to Caamano Passage, they made an allowance of

three-eights of a point to the eastward of the course they
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expected to make good; that said allowance was made for

the sole purpose of offsetting and allowing for the antici-

pated effect upon the vessel of a westerly set of tidal cur-

rents in said waters; that in fact on the night of May 18-19,

1935, the tidal currents in Hecate Straits, particularly from

a point abeam of Triple Island to the entrance of [5150]

Caamano Passage, were of unusual force and much greater

than was anticipated, expected or allowed for by the navi-

gating officers of the Denali from their previous experience

in said waters, which unusual westerly set of the tidal

currents began an appreciable time before the stranding,

and as a result the Denali was set more to the westerly

than her navigating officers anticipated, expected or allowed

for. That the direction, force and time of commencement

of tidal currents in the waters south of Caamano Passage

to a point abeam of Triple Island are variable, uncertain,

and not predictable; that the Pilot and Third Mate of the

Denali by reason of their previous experience in these

waters and by visual sight of shore objects knew, or should

have known, of the vessel's increasing danger by reason of

the vessel being set farther to the westward by reason of

the unusual tidal currents, and they should have taken

proper precautions to get the vessel back into a safe position

for navigating through Caamano Passage, which they did

not do. Although Pilot Obert put the vessel's head to star-

board several times after knowing that the vessel was being

set to the westward by strong and unusual currents, he ob-

served a considerable time before the stranding that these

measures were not effectually placing the vessel back on her

course and after realizing his danger from the unusual cur-

rents, and knowing as he did that the reef was there, he still

had time to rescue the vessel from the peril of the reef by

reversing her engines, checking her speed and completely

stopping her movement a safe distance from the reef, or he

could have avoided the reef by even more sharply turning
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her direction to starboard—to the eastward—which he

failed to do.

XII.

That the sole cause of the stranding of the steamer

Denali and the resulting total loss of said steamer DenaH

and her cargo, was due to faults or errors in her navigation,

of which Petitioner [5151] was without privity or knowl-

edge.

Done in Open Court this 25th day of April, 1938.

JOHN C. BOWEN
United States District Judge.

From the foregoing Findings of Fact, which include by

reference and attachment hereto, the Court's written Deci-

sion filed herein on March 31, 1938, the Court makes the

following

Conclusions of Law:

I.

That the stranding of the Steamer Denali and the loss of

said steamer and her cargo, were caused solely by an error

or fault in her navigation during the course of the voyage,

and that her owner is entitled to an exemption and exonera-

tion from all liability for the loss of said cargo as provided

by Section 3 of the Harter Act, and the provisions of the

Bills of Lading under which said cargo was accepted for

transportation.

II.

That the claims of cargo claimants filed herein be dis-

missed with prejudice; that claimants. Deep Sea Salmon

Company et al, and General Petroleum Corporation of

California, not having filed any answer herein, nor having
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participated in or offered any evidence at the trial of this

cause, are exonerated from the payment of any portion of

costs taxed herein in favor of the petitioner; that total

claims filed herein, other than those filed by claimants,

Deep Sea Salmon Company et al, and General Petroleum

Corporation of California, allege damages in the sum of

$363,000.00, of which the United States of America, a

sovereign, claims damages in the sum of $38,400.00, and

Pacific Coast Coal Company, et al, claim damages in [5152]

the sum of $324,648.09; that no costs can be recovered by

petitioner against claimant. United States of America, a

sovereign; that petitioner recover from claimants, Pacific

Coast Coal Company, et al eighty-nine and one-half per

cent (89J4%) of its total costs taxed and allowed herein,

being the percentage which its claims, as filed, bear to the

said total claims filed by it and the United States of

America.

III.

That the decree herein should provide for the manner

of execution against the stipulator on the Claimants' Stipu-

lation for costs filed herein, and for execution against the

Claimants for any excess of costs over and above such

Stipulation for Costs.

Done in Open Court this 25th day of April, 1938.

JOHN C. BOWEN
United States District Judge.
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ACT OF MARCH 3, 1913, CHAPTER 118

Chap. 118.—An Act to Regulate the officering and

manning of vessels subject to the inspection laws of the

United States.

Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress as-

sembled, That section forty-four hundred and sixty-three of

the Revised Statutes of the United States, be, and is hereby,

amended to read as follows:

''Sec. 4463. Any vessel of the United States subject

to the provisions of this title or to the inspection laws

of the United States shall not be navigated unless she

shall have in her service and on board such complement
of licensed officers and crew as may, in the judgment
of the local inspectors who inspect the vessel, be neces-

sary for her safe navigation. The local inspectors shall

make in the certificate of inspection of the vessel an
entry of such complement of officers and crew, which
may be changed from time to time by indorsement on
such certificate by local inspectors by reason of change
of conditions or employment. Such entry or indorse-

ment shall be subject to a right of appeal, under regu-

lations to be made by the Secretary of Commerce and
Labor, to the supervising inspector and from him to

the Supervising Inspector General, who shall have the

power to revise, set aside, or affirm the said determina-

tion of the local inspectors.

''If any such vessel is deprived of the services of any
number of the crew without the consent, fault, or collu-

sion of the master, owner, or any person interested

in the vessel, the vessel may proceed on her voyage
if, in the judgment of the master, she is sufficiently

manned for such voyage: Provided, That the master
shall ship, if obtainable, a number equal to the number
of those whose services he has been deprived of by
desertion or casualty, who must be of the same grade
or of a higher rating with those whose places they fill.
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If the master shall fail to explain in writing the cause

of such deficiency in the crew to the local inspectors

within twelve hours of the time of the arrival of the

vessel at her destination, he shall be liable to a penalty

of fifty dollars. If the vessel shall not be manned as

provided in this Act, the owner shall be liable to a

penalty of one hundred dollars, or, in case of an insuffi-

cient number of licensed officers, to a penalty of five

hundred dollars."

Sec. 2. That the board of local inspectors shall make an

entry in the certificate of inspection of every ocean and

coastwise sea-going merchant vessel of the United States

propelled by machinery, and every ocean-going vessel carry-

ing passengers, the minimum number of licensed deck offi-

cers required for her safe navigation according to the fol-

lowing scale:

That no such vessel shall be navigated unless she shall

have on board and in her service one duly licensed master.

That every such vessel of one thousand gross tons and

over, propelled by machinery, shall have in her service and

on board three licensed mates, who shall stand in three

watches while such vessel is being navigated, unless such

vessel is engaged in a run of less than four hundred miles

from the port of departure to the port of final destination,

then such vessel shall have two licensed mates; and every

vessel of two hundred gross tons and less than one thousand

gross tons, propelled by machinery, shall have two licensed

mates.

That every such vessel of one hundred gross tons and

under two hundred gross tons, propelled by machinery, shall

have on board and in her service one licensed mate; but if

such vessel is engaged in a trade in which the time required

to make the passage from the port of departure to the port

of destination exceeds twenty-four hours, then such vessel

shall have two licensed mates.
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That nothing in this section shall be so construed as to

prevent local inspectors from increasing the number of

licensed officers on any vessel subject to the inspection laws

of the United States if, in their judgment, such vessel is not

sufficiently manned for her safe navigation: Provided, That

this section shall not apply to fishing or whaling vessels,

yachts, or motor boats as defined in the Act of June ninth,

nineteen hundred and ten.

Sec. 3. That it shall be unlawful for the master, owner,

agent, or other person having authority, to permit an officer

of any vessel to take charge of the deck watch of the vessel

upon leaving or immediately after leaving port, unless such

officer shall have had at least six hours off duty within the

twelve hours immediately preceding the time of sailing,

and no licensed officer on any ocean or coastwise vessel shall

be required to do duty to exceed nine hours of any twenty-

four while in port, including the date of arrival, or more

than twelve hours of any twenty-four at sea, except in a

case of emergency when life or property is endangered. Any
violation of this section shall subject the person or persons

guilty thereof to a penalty of one hundred dollars.

Sec. 4. That all laws or parts of laws in conflict with

this Act are hereby repealed.

Approved, March 3, 1913.
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BARTER ACT, 46 U. S. C, SEC. 192

Sec. 192. Limitation of liability for errors of navi-

gation, DANGERS OF THE SEA AND ACTS OF GOD. If the OWner

of any vessel transporting merchandise or property to or

from any port in the United States of America shall exercise

due diligence to make the said vessel in all respects sea-

worthy and properly manned, equipped, and supplied,

neither the vessel, her owner or owners, agent, or charterers,

shall become or be held responsible for damage or loss re-

sulting from faults or errors in navigation or in the manage-

ment of said vessel nor shall the vessel, her owner or owners,

charterers, agent, or master be held liable for losses arising

from dangers of the sea or other navigable waters, acts of

God, or public enemies, or the inherent defect, quality, or

vice of the thing carried, or from insufficiency of package,

or seizure under legal process, or for loss resulting from any

act or omission of the shipper or owner of the goods, his

agent or representative, or from saving or attempting to save

life or property at sea, or from any deviation in rendering

such service. (Fed. 13, 1893, c. 105, Sec. 3, 27 Stat. 445.)
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LIMITATION OF LIABILITY ACT, 46 U. S. C,

SEC. 183

Sec. 183. Liability of owner not to exceed interest.

The liability of the owner of any vessel, for any embezzle-

ment, loss, or destruction, by any person, of any property,

goods, or merchandise, shipped or put on board of such

vessel, or for any loss, damage, or injury by collision, or for

any act, matter, or thing, loss, damage, or forfeiture, done,

occasioned, or incurred without the privity, or knowledge of

value of the interest of such owner in such vessel, and her

such owner or owners, shall in no case exceed the amount or

freight then pending. (R. S., Sec. 4283.)




